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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3800 
[Circular  No.  2480] 

Surface  Management  of  Public  Lands 
Under  U.S.  Mining  Laws 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976, 
amended  the  mining  laws  by  directing 
the  Secretary  of  the  Interior,  by 
regulation  or  otherwise,  to  take  any 
action  necessary  to  prevent  unnecessary 
or  undue  degradation  of  the  lands.  This 
final  rulemaking  implements  that 
requirement  and  among  other  things 
requires  mining  claimants  to  complete 
reasonable  reclamation  on  Federal 
lands  administered  by  the  Bureau  of 
Land  Management  during  and  upon 
termination  of  exploration  and  mining 
activities  under  the  mining  laws.  This 
rulemaking  pertains  to  locatable 
minerals  such  as  gold,  lead,  silver, 
uranium,  etc.  It  does  not  pertain  to  coal, 
oil,  gas,  phosphate  or  other  leasable 
minerals  or  salable  minerals  such  as 
sand  and  gravel. 

EFFECTIVE  DATE:  January  1, 1981. 
ADDRESS:  Send  suggestions  or  inquiries 
to:  Director  (520),  Bureau  of  Land 
Management,  1800  C  Street,  N.W., 
Washington,  D.C.  20240 
FOR  FURTHER  INFORMATION  CONTACr. 
Eugene  Carlat  (202)  343-8537  or  Robert 
M.  Anderson  (202)  343-8537 
SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  on  December 
6, 1976,  in  the  Federal  Register  (41  FR 
53428).  As  a  result  of  changes  made  in 
response  to  the  more  than  5,000 
comments  received  on  the  initial 
publication,  a  second  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  March  3, 1980  (45  FR  13959). 
A  total  comment  period  of  135  days  was 
allowed  in  connection  with  the  second 
proposed  rulemaking,  and  public 
meetings  were  held  in  Denver,  Colorado 
and  Reno,  Nevada.  This  public  exposure 
resulted  in  more  than  366  written 
comments.  The  written  comments  came 
from  various  sources,  with  83  coming 
from  companies  with  mining  interests, 
173  from  individuals,  10  from 
environmental  groups,  33  from  mining 
groups  and  associations,  29  from  State 
and  local  governments,  7  from  attorneys 
acting  in  their  own  behalf,  and  31  from 
Federal  agencies.  Also  received  were 
five  petitions,  with  some  1,131 
signatures,  that  commented  on  various 
aspects  of  the  rulemaking.  Public 


comments  were  also  obtained  at 
meetings  with  interest  groups  and  an 
oversight  hearing  before  the 
Subcommittee  on  Mines  and  Mining  of 
the  House  Committee  on  Interior  and 
Insular  Affairs.  All  of  the  comments 
have  been  given  careful  consideration 
and  the  final  rulemaking  reflects  many 
of  the  changes  suggested  by  the 
comments. 

The  objective  of  the  decisionmaking 
process  on  the  final  rulemaking  was  to 
enable  the  Bureau  of  Land  Management 
to  ensure  that  the  Federal  lands  are 
protected  from  unnecessary  and  undue 
degradation  and  to  ensure  that 
reasonable  reclamation  will  be 
completed  on  areas  disturbed  during  the 
search  for  and  extraction  of  mineral 
resources.  Another  objective  was  the 
obtaining  of  information  that  would 
allow  the  Bureau  of  Land  Management 
to  know  where  mining  operations  are 
occurring  on  Federal  lands  and  some 
knowledge  of  the  extent  of  those 
operations.  The  knowledge  of  where 
mining  operations  under  the  mining  laws 
are  being  conducted  and  their  extent 
will  also  be  used  in  making  long  term 
planning  decisions  and  multiple  use 
trade  offs  for  all  resource  values  and  to 
ensure  that  areas  that,  in  fact,  have 
potential  for  mineral  values  are  not 
indiscretely  precluded  from  mineral 
development. 

The  final  rulemaking  incorporates 
three  distinct  levels  of  limitations 
dependent  upon  the  level  of  mining 
activity  that  the  operator  proposes  to 
conduct  on  his/her  area  of  operations. 
For  example,  at  the  lowest  level  of 
activity,  prospectors  or  part-time  miners 
who  cause  only  negligible  surface 
disturbance  will  not  need  to  contact  the 
Bureau  of  Land  Management.  Except 
when  he/she  is  conducting  mining 
operations  on  special  category  lands,  an 
operator  who  exceeds  this  negligible 
surface  disturbance,  but  keeps  his/her 
disturbance  to  an  area  of  five  acres  or 
less  per  year,  will  be  required  to  file 
only  a  notice.  Notices  will  not  require 
approval  or  bonding. 

Operators  proposing  mining 
operations  causing  surface  disturbance 
to  more  than  five  acres  in  one  year  are 
required  to  file  a  plan  of  operations 
which  sets  out  the  details  of  those 
operations.  It  is  our  opinion  that  a  large 
portion  of  the  mining  operations  on 
Federal  lands  will  fall  under  the  first 
two  categories  and  will  proceed  with 
minimal  contact  with  the  Bureau. 

The  goal  of  this  final  rulemaking  is  to 
afford  adequate  protection  to  Federal 
lands  from  unnecessary  and  undue 
degradation  at  the  least  possible  burden 
to  the  mining  industry  and  to  the  United 
States.  It  has  been  in  this  spirit  that  the 


Bureau  has  worked  with  all  segments  of 
the  public  in  an  effort  to  develop  a 
rulemaking  that  will  meet  its  goal.  This 
effort  of  working  with  the  public  will 
continue  in  the  future  in  an  attempt  to 
obtain  the  cooperation  of  the  mining 
industry  and  the  rest  of  the  public  in 
meeting  the  goals  and  objectives  of  the 
final  rulemaking. 

General  Comments 

General  comments  on  the  proposed 
rulemaking  ranged  from  questioning  the 
authority  for  issuing  the  proposed 
rulemaking  to  supporting  the  action  and 
recommending  that  the  rulemaking  be 
strengthened.  Many  general  comments 
objected  to  the  issuance  of  a  rulemaking 
that  changed  the  way  mining  activity 
has  been  carried  on  for  over  a  hundred 
years  under  the  1872  Mining  Law.  A 
large  number  of  comments  strongly 
objected  to  combining  the  regulations  on 
"Exploration  and  Mining,  Wilderness 
Review  Program”  (43  CFR  3802)  with 
this  rulemaking.  The  attempt  to 
consolidate  the  two  regulations  was 
confusing  to  the  public  because  of  the 
difficulty  in  distinguishing  between  the 
requirements  for  lands  not  under 
wilderness  review  and  those  for  lands 
under  wilderness  review.  To  eliminate 
this  confusion,  all  references  to  lands 
under  wilderness  review  have  been 
deleted  from  this  rulemaking.  The 
interim  final  rulemaking,  43  CFR  3802, 
that  covers  mining  on  lands  involved  in 
the  wilderness  review  program  and  was 
published  in  the  Federal  Register  on 
March  3, 1980  (45  FR  13974),  will 
continue  in  effect  after  this  rulemaking 
becomes  final.  It  will  not  be  deleted,  as 
was  stated  in  the  preamble  to  the 
proposed  rulemaking. 

Numerous  comments  questioned  the 
ability  of  the  Bureau  of  Land 
Management  to  respond  within  the 
times  specified  to  the  large  number  of 
plans  of  operations  that  would  have 
been  generated  by  the  proposed 
rulemaking.  This  concern  has  been  met 
in  large  measure  by  changes  in  the  final 
rulemaking.  The  changes  are  discussed 
later  in  the  preamble  and  will  reduce 
significantly  the  number  of  plans  of 
operations  that  wilt  be  filed. 

Another  general  concern  of  the 
comments  was  the  adverse  impact  of  the 
rulemaking  on  the  small  operator.  Many 
of  the  comments  suggested  that  the 
proposed  rulemaking  would  limit 
activities  on  the  Federal  lands  by  the 
smaller  operators  and  would  result  in 
their  being  put  out  of  business.  The  final 
rulemaking  relieves  the  small  operator 
of  many  of  the  requirements  that  were 
contained  in  the  proposed  rulemaking. 
This  will  be  discussed  in  more  detail 
later  in  the  preamble. 
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Finally,  many  of  the  comments 
expressed  the  view  that  the  Hnal 
rulemaking  for  the  Bureau  of  Land 
Management  should  be  similar  to  the 
regulations  on  this  subject  published  by 
the  U.S.  Forest  Service.  The  final 
rulemaking  follows  as  closely  as 
possible  the  provisions  of  the  existing 
U.S.  Forest  Service  regulations,  with  the 
major  difference  being  the  threshold 
concept  that  has  been  included  in  the 
notice  provision  of  this  final  rulemaking. 

Several  comments  requested  that  the 
Bureau  of  Land  Management  study  the 
“Institutional  Approadi”  that  was 
described  on  page  263  of  the  report 
“Surface  Mining  of  Non-Coal  Minerals” 
prepared  by  the  National  Academy  of 
Sciences  in  1979.  That  report  suggests 
that  strict  regulatory  mechanisms  are 
not  necessary  to  achieve  an  end  result. 
The  final  rulemaking  is  an  effort  to 
reduce  the  regulatory  burden  for  both 
the  regulated  public  and  those 
responsible  for  carrying  out  the 
rulemaking. 

Before  discussion  of  the  specific 
comments,  a  summary  of  the  significant 
revisions  made  in  this  final  rulemaking 
may  be  helpful.  Basically,  the  final 
rulemaking  changes  the  threshold  and 
will  require  the  submittal  of  plans  of 
operations  on  special  category  lands  or 
if  surface  disturbance  resulting  from 
mining  operations  exceeds  five  acres. 

For  operations  disturbing  five  acres  or 
less,  a  notice  will  be  required  of  the 
operator.  Operators  submitting  notices 
will  not  be  subject  to  bonding  nor  will 
approval  of  the  notice  be  required. 
Reasonable  reclamation  is  required,  as 
failure  to  reclaiq}  may  constitute 
unnecessary  or  imdue  degradation  of  the 
public  lands. 

The  implementation  of  this  final 
rulemaking  will  involve  monitoring  and 
a  cooperative  effort  by  the  Bureau  of 
Land  Management,  the  mining  industry 
and  the  public  to  ensure  that  there  is  no 
unnecessary  or  undue  degradation  of  the 
Federal  lands.  Close  cooperation 
between  the  Bureau  and  the  mining 
industry  will  reduce  the  possibility  of 
friction  and  create  a  working 
relationship  that  will  lead  to  greater 
mutual  understanding.  If,  at  the  end  of 
two  years,  the  Bureau  determines  that 
this  final  rulemaking  is  neither  working 
nor  meeting  the  Secretary’s 
responsibility  to  prevent  unnecessary  or 
undue  degradation  of  the  public  lands, 
the  regulations  will  be  reassessed  and 
amended  as  necessary. 

Specific  Comments 

Purpose — Nearly  all  of  the  comments 
made  reference  to  the  “impairment  of 
wilderness  suitability”  phrase  in  the 
proposed  rulemaking  and  the  fact  that  it 


should  not  be  used  with  respect  to  the 
public  lands  that  do  not  have  wilderness 
characteristics  or  are  not  within  an  area 
under  wilderness  review.  All  references 
to  “impairment”  have  been  deleted.  This 
section  has  been  rewritten  to  conform 
with  the  authority  and  responsibility  set 
forth  in  section  302(b]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

Objectives — Several  comments 
suggested  substituting  the  word 
“provide”  for  the  word  “allow,”  thus 
indicating  that  miners  have  a  right  and 
not  a  mere  privilege  to  mineral  entry  on 
Federal  lands.  This  suggested  change 
has  been  made.  Also,  all  references  to 
“impairment”  of  wilderness  values  have 
been  deleted.  One  comment  expressed 
the  view  that  the  phrase  “scenic  and 
scientific”  is  not  appropriate  and 
exceeds  the  responsibility  of  the 
Secretary  of  the  Interior  under  sections 
302(b}  and  603(c]  of  the  Federal  Land 
Pohcy  and  Management  Act.  Although 
this  may  be  true  as  to  those  sections, 
this  rulemaking  also  implements  section 
601(f)  of  the  Act  relating  to  the 
California  Desert  Conservation  Area. 
Therefore,  the  wording  has  not  been 
changed. 

One  comment  was  of  the- view  that 
the  Bureau  of  Land  Management  should 
have  a  team  of  knowledgeable  persons 
traveling  to  every  office  to  explain  the 
rulemaking.  One  of  the  keys  to  the 
successful  implementation  of  this 
rulemaking  is  consistent  application  and 
understanding  of  the  rulemaking  by  the 
Bureau's  field  persoimel.  Every  effort 
will  be  made  to  accomplish  this  end, 
including  regional  workshops  for  Bureau 
employees  and  the  preparation  of 
manual  sections  for  field  guidance. 

Authority — Several  comments 
indicated  that  the  1872  Mining  Law 
should  not  be  used  as  authority  for  the 
rulemaking.  This  authority  will  remain 
because  it  gives  the  Secretary  of  the 
Interior  authority  to  issue  regulations 
relating  to  activities  authorized  under 
the  mining  laws.  Furthermore,  since  part 
of  the  authority  the  States  have  to 
regulate  mining  activity  is  delegated  by 
Congress  in  the  mining  law,  that 
delegated  authority  serves  as  one  basis 
for  possible  State/Federal  agreements 
for  the  uniform  implementation  of  their 
respective  surface  protection 
regulations. 

Additional  authorities  have  been 
added  to  this  section,  some  in  response 
to  suggestions  in  comments. 

Section  9(a]  of  the  Wild  and  Scenic 
Rivers  Act  has  also  been  added  because 
it  authorizes  the  Secretary  of  the  Interior 
to,  among  other  things,  promulgate 
regulations  to  “provide  safeguards 
against  pollution  *  *  *  and  unnecessary 


impairment  of  the  scenery  within  *  *  *” 
wild  and  scenic  river  areas. 

Definitions — Several  conunents  were 
confused  over  the  use  of  the  term 
“mining  operations.”  In  response  to 
these  comments,  the  term  has  been 
changed  to  "operations”  in  the  final 
rulemaking  rather  than  “mining 
operations”  as  it  appeared  in  the 
proposed  rulemaking,  and  the  definition 
has  been  changed.  As  suggested  in  one 
comment,  the  definition  of  the  term 
“operations”  now  includes  assessment 
work. 

The  definition  “mining  claims”  has 
been  changed  to  include  filings  under 
the  “mining  laws”  rather  than  the  1872 
Mining  Law  specifically.  The  definition 
has  been  expanded  to  include  those 
mining  claims  and  mill  sites  in  the 
California  Desert  Conservation  Area 
which  have  been  or  will  be  patented 
subsequent  to  the  the  enactment  of  the 
Federal  Land  Policy  and  Management 
Act. 

Reference  to  the  “mining  laws”  rather 
than  the  1872  Mining  Law  clears  up  the 
comment  that  placer  mining  claims  are 
not  covered  under  the  1872  Mining  Law. 
One  comment  observed  that  the 
definition  of  the  term  “mining 
operations”  was  unclear  as  to  “whether 
the  operations  take  place  on  or  off  the 
claim”  and  indicated  that  no  significant 
activities  should  take  place  off  the 
mining  claim  unless  authorized  by  some 
other  law.  This  is  not  technically 
correct.  One  does  not  need  a  mining 
claim  to  prospect  for  or  even  mine  on 
unappropriated  Federal  lands.  The 
definition  was  designed  to  include  those 
operations  on  a  mining  claim  and  uses 
incidental  thereto  on  Federal  lands,  and 
does  not  inhibit  “the  miner’s  right  to 
conduct  initial  prospecting  prior  to 
discovery”  as  one  conunent  suggested, 
or  prior  to  location. 

Many  comments  addressed  the 
definition  of  the  term  “reclamation”  in 
the  proposed  rulemaking.  In  response  to 
those  comments,  the  term  “reclamation” 
has  been  redefined  to  include  the 
requirement  to  return  disturbed  lands  to 
an  appropriate  contour  and  to 
revegetate  with  a  diverse  vegetative 
cover,  if  feasible  and  reasonable. 

The  term  “unnecessary  or  undue 
degradation”  has  been  redefined  since  a 
number  of  comments  found  the 
definition  in  the  proposed  rulemaking 
too  confusing.  Several  comments  said 
that  the  Federal  Land  Policy  and 
Management  Act  does  not  require 
reclamation.  An  explanation  of  the 
Department  of  the  Interior’s  position  on 
that  matter  is  found  under  bonding  in 
this  preamble. 

Many  comments  made  the  point  that 
the  definition  of  the  term  “unnecessary 
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and  undue  degradation”  goes  beyond  a 
reasonable  interpretation  of  the  law. 

One  comment  stated  that  it  was  a 
‘‘familiar  evasive  tactic  of  making 
reference  to  non-meaningful  standards.” 
The  definition  has  been  revised  in  the 
final  rulemaking  to  delete  the  parts  that 
caused  the  objections.  Reclamation 
requirements  and  the  need  to  consider 
other  resource  values  and  uses  of  the 
Federal  lands  have  been  added.  A 
clause  to  cover  other  statutory  authority 
has  also  been  added.  » 

Several  comments  suggested  that  the 
definition  of  the  term  “environment”  has 
little  meaning  for  the  purposes  of  the 
rulemaking.  The  final  rulemaking 
eliminates  the  need  to  define  the  term 
“environment”  and  it  has  been  deleted. 

Because  the  term  “Federal  lands” 
appears  several  times  in  the  rulemaking 
and  its  meaning  is  not  clear,  that  term 
has  been  defined.  This  new  definition 
should  clarify  the  scope  of  the 
rulemaking.  Further,  the  terms  “road,” 
“wilderness,”  “wilderness  study  area,” 
“wilderness  inventory,”  “impairment  of 
suitability,”  “substantially 
unnoticeable”  and  “valid  existing 
rights”  have  been  deleted  from  the  final 
rulemaking  because  they  are  no  longer 
needed.  They  continue  to  be  applicable 
to  the  regulations  for  lands  under 
wilderness  review  (43  CFR  Part  3802) 
implemented  on  April  2, 1980. 

Several  comments  expressed  fear  that 
the  authorized  officer  could  be  an 
unqualified  person  with  little  knowledge 
of  mining  and  minerals  problems  and 
concerns.  Some  of  the  comments  also 
made  the  point  that  the  authorized 
officer  could  abuse  his/her  discretionary 
authority.  The  definition  has  not  been 
changed.  It  is  intended  that  the  district 
manager  will  be  the  authorized  officer 
for  approval  of  plans  of  operations  and 
any  appeals.  District  managers  have 
personnel  on  their  staff  who  are 
knowledgeable  of  mining  and  mineral 
problems  and  their  advice  will  be 
available  to  the  district  manager  as  part 
of  the  decisionmaking  process. 

Guidance  will  be  provided  to  the  field 
that  will  ensure  consistency  and 
fairness  in  the  implementation  of  the 
final  rulemaking,  thus  reducing  the 
possibility  of  abuse  of  discretionary 
authority.  Any  associated  problems  will 
be  handled  on  a  case-by-case  basis.  The 
final  actions  of  the  authorized  officer  are 
subject  to  the  administrative  review 
process  provided  in  this  rulemaking  and 
43  CFR  Part  4. 

A  new  term,  “casual  use,”  has  been 
added  to  the  definition  section.  This 
new  term  is  needed  to  specify  those 
activities  that  may  be  engaged  in 
without  any  contact  with  the  Bureau  of 
Land  Management.  “Casual  use”  is  part 


of  the  new  threshold  concept  that  has 
been  included  in  the  final  rulemaking. 

Policy — Several  comments  addressed 
the  confusion  caused  by  combining 
provisions  of  the  “wilderness  review” 
regulations  with  this  rulemaking.  Again, 
references  to  impairment  have  been 
removed.  The  section  has  been  revised 
to  clarify  the  position  of  the  Department 
of  the  Interior  in  meeting  its 
responsibilities  under  section  302(b)  of 
the  Federal  Land  Policy  and 
Management  Act. 

Section  2  of  the  Mining  and  Minerals 
Policy  Act  of  1970  has  been  added 
because  that  section  provides  for, 
among  other  things,  the  development  of 
economically  sound  and  stable  domestic 
mining,,  minerals,  metal  and  mineral 
reclamation  industries  and  the 
reclamation  of  mined  lands.  Section 
102(a)(12)  of  the  Federal  Land  Policy 
and  Management  Act,  which  makes  it  a 
policy  of  the  United  States  to  implement 
the  Mining  and  Minerals  Policy  of  1970, 
has  been  added. 

Scope — Numerous  comments 
suggested  that  it  was  improper  for  the 
Bureau  of  Land  Management  to  regulate 
mining  activities  on  lands  patented 
under  the  stockraising  homestead  laws 
where  the  minerals  are  reserved  to  the 
United  States.  Mining  operations  on 
these  lands  are  adequately  covered  by 
existing  laws  (43  U.S.C.  299  and  30 
U.S.C.  54)  and  regulations  (43  CFR  Part 
3814)  and  the  deletion  of  this  section 
removes  them  from  this  rulemaking. 

One  comment  stated  that  the 
rulemaking  should  be  clarified  to  apply 
to  “spillover  impacts”  on  Federal  lands 
from  mining  operations  on  patented 
lands.  "Spillover  impacts,”  such  as  dust 
and  water  pollution,  will  be  monitored 
in  accordance  with  applicable  Federal 
and  State  law.  In  addition,  all 
“spillovers”  will  be  monitored  by  the 
Bureau  of  Land  Management  to  ensure 
that  unnecessary  or  undue  degradation 
is  not  occurring. 

The  scope  section  in  the  final 
rulemaking  has  been  deleted  because 
the  definition  of  the  term  “Federal 
lands”  now  incudes  all  of  the  exclusions 
that  were  listed  in  the  scope  section  of 
the  proposed  rulemaking.  This  deletion 
and  change  in  the  definition  clarifies  the 
final  rulemaking  by  setting  out  in  one 
section  what  lands  are  covered  by  the 
final  rulemaking. 

Plan  of  Operations — As  a  result  of  the 
numerous  comments  on  this  section,  the 
level  of  activity  requiring  a  plan  of 
operations  to  be  filed  with  the  Bureau  of 
Land  Management  has  been  changed. 

On  lands  other  than  special  category 
lands,  the  new  threshold  allows  mining 
activities,  including  access,  to  take  place 
without  filing  a  plan  of  operations  if  five 


acres  of  less  of  Federal  lands  are 
disturbed  by  those  operations,  subject  to 
the  requirement  that  the  operator  file  a 
notice.  The  notice  requires  the  operator 
to  furnish  sufficient  information  to  allow 
the  Bureau  to  get  a  good  fix  on  the  type 
of  operations  that  will  be  occurring,  and 
if  necessary,  make  a  determination  as  to 
whether  unnecessary  and  undue 
degradation  is  occurring.  The  notice  is 
not  subject  to  approval  nor  is  bonding 
required  for  the  activities  covered  by  the 
notice.  Reclamation  is  required  for  all 
operations.  The  new  five-acre  threshold 
will  allow  most  exploration  activities 
and  some  extraction  activities  to  take 
place  without  a  plan  of  operations 
having  to  be  filed  and  processed, 
provided  that  lands  that  are  disturbed 
are  reclaimed  by  the  operator. 
Additionally,  the  prospector  who  causes 
only  negligible  damage  to  Federal  lands 
will  be  covered  under  the  “casual  use” 
provision  and  will  not  be  required  to 
make  any  contact  with  the  Bureau  of 
Land  Management. 

Retained  as  part  of  the  final 
rulemaking  is  the  procedure  for  a  plan  of 
operations  for  those  operations  that 
cause  surface  disturbance  in  excess  of 
five  acres  and  for  mining  activities 
located  on  certain  categories  of  Federal 
lands. 

The  plan  of  operations  section  of  the 
proposed  rulemaking  drew  several 
comments  suggesting  that  the  authorized 
officer  should  not  be  responsible  for 
developing  mitigating  measures  or 
reclamation  plans  for  the  mining 
industry.  This  section  of  the  rulemaking 
was  designed  to  assist  the  small 
operator  who  often  lacks  the  technical 
resources  to  develop  reclamation 
measures  in  the  preparation  of  his/her 
plan  of  operations  and  to  make  it 
optional  for  the  industry  as  a  whole  to 
submit  reclamation  measures.  The 
section  had  been  amended  in  the  final 
rulemaking  to  require  the  operator  to 
submit  reclamation  measures  unless  the 
operator  can  show  that  he/she  does  not 
have  the  resources  to  comply,  in  which 
case  the  authorized  officer  will  assist 
the  operator  in  preparing  such  measures. 

Many  of  the  comments  expressed  the 
view  that  the  authorized  officer  was 
given  too  much  time  to  approve  a  plan 
of  operations  and  that  unnecessary  time 
delays  would  result  that  would  be  costly 
to  the  mining  industry  and  might 
jeopardize  exploration  projects. 
Additional  comments  on  this  section  of 
the  proposed  rulemaking  discussed  the 
mining  industry's  reluctance  to 
commence  operations  if  the  authorized 
officer  does  not  take  action  on  a  plan  of 
operations  in  a  timely  manner.  The 
comments  indicated  that  it  was  too  risky 
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to  conduct  an  expensive  exploration 
operation  under  an  unapproved  plan  of 
operations  which  the  Bureau  of  Land 
Management  could  subsequently  reject. 
The  final  rulemaking  has  been  changed 
to  virtually  eliminate  these  problems. 

The  revised  threshold  will  allow  most 
exploration  operations  to  commence 
without  delay  after  the  filing  of  a  notice 
with  the  Bureau  15  days  in  advance  of 
commencing  operations.  Unless  the 
activities  exceed  the  threshold  or  take 
place  on  special  category  lands,  no 
approval  or  bonding  is  required.  The 
approval  process  for  a  plan  of 
operations,  including  the  time  sequence, 
remains  unchanged  in  the  final 
rulemaking.  However,  like  the 
regulations  of  the  U.S.  Forest  Service  (36 
CFR  Part  252)  where  a  plan  of 
operations  is  required,  the  final 
rulemaking  contains  no  provision 
allowing  an  operation  to  begin  without 
the  explicit  approval  of  the  plan. 

Many  comments  suggested  that  the 
authorized  officer  has  too  much  power 
and  could  be  dictatorial.  The  changes  in 
the  final  rulemaking  should  reduce  this 
possibility  significantly.  In  addition,  the 
field  offices  will  be  monitored  to  ensure 
that  the  rulemaking  is  consistently 
applied  and  that  fair  and  reasonable 
decisions  are  made  to  meet  the 
Secretary  of  the  Interior’s  responsibility 
under  section  302(b)  of  the  Federal  Land 
Policy  and  Management  Act  and  the 
Mining  and  Minerals  Policy  Act  of  1970. 

Several  comments  made  the  point  that 
cultural  and  endangered  species 
inventories  and  compliance  with  laws 
relating  to  these  matters  may  be  reason 
to  stop  or  significantly  delay  a  mining 
operation.  Under  the  final  rulemaking, 
these  inventories  will  be  required  only 
when  a  plan  of  operations  is  submitted. 
Because  of  the  new  threshold  level  that 
is  provided  in  the  final  rulemaking,  this 
should  cause  delay  in  only  a  few 
instances.  If  there  is  an  unavoidable 
conflict  with  an  endangered  species 
habitat,  a  plan  could  be  rejected  based 
not  on  section  302(b)  of  the  Federal  Land 
Policy  and  Management  Act,  but  on 
section  7  of  the  Endangered  Species  Act. 
If,  upon  compliance  with  the  National 
Historic  Preservation  Act,  the  cultural 
resources  cannot  be  salvaged  or  damage 
to  them  mitigated,  the  plan  must  be 
approved.  Essentially,  as  the  comments 
suggested,  these  laws  may  slow  the  plan 
approval  process;  one  law  may  stop  a 
project  while  the  other  may  only  delay 
it. 

The  language  of  the  final  rulemaking 
has  been  clarified  as  to  the  party  who 
has  the  responsibility  to  pay  for  cultural 
inventories  and  salvage.  Further,  the 
applicant  is  now  given  the  option  to 


proceed  with  the  inventory  or  mitigation 
at  his/her  expense  in  order  to  expedite 
the  approval  process. 

One  comment  alleged  that  the  Bureau  . 
of  Land  Management  lacked  the 
authority  to  protect  cultural  resources 
under  section  106  of  the  National 
Historic  Preservation  Act,  stating  that 
section  106  applies  only  where  there  is 
an  expenditure  of  Federal  funds  or 
Federal  licensing.  The  regulations 
implementing  the  National  Historic 
Preservation  Act  define  the  phrase 
“Federal  license"  as  those  activities 
“carried  out  pursuant  to  a  Federal  lease, 
permit,  license,  certificate,  approval,  or 
other  forms  of  entitlement  or 
permission”  (36  CFR  3800.2(c)(3)).  Thus, 
the  approval  of  a  plan  of  operations, 
where  required,  constitutes  a  Federal 
undertaking  within  the  purview  of  the 
licensing  authority  of  section  106  and. 
where  necessary,  requires  compliance 
with  the  procedures  of  the  National 
Historic  Preservation  Act. 

One  comment  stated  that  the  Bureau 
of  Land  Management  did  not  have  to 
complete  an  environmental  impact 
statement  on  a  plan  of  operations  since 
the  Secretary  of  the  Interior  has  no 
authority  to  disapprove  any  plan  which 
does  not  result  in  unnecessary  or  undue 
degradation  of  the  Federal  lands.  Hence, 
the  Secretary's  action  in  approving  such 
a  plan  is  not  a  discretionary  act.  The 
purpose  of  an  environmental  assessment 
or  environmental  impact  statement  is  to 
inform  the  authorized  officer  of  the 
environmental  consequences  of  his/her 
actions.  There  may  exist  several 
alternative  ways  to  achieve  a  particular 
result  which  are  reasonable  and  prudent 
from  a  business  standpoint.  However, 
an  environmental  assessment  or 
environmental  impact  statement  may 
show  the  authorized  officer  that  the  first 
alternative  would  have  significant 
detrimental  environmental  impacts  not 
associated  with  the  second  alternative. 
Since  both  alternatives  are  reasonable 
and  practical,  it  would  either  be 
necesssary  to  adopt  the  second,  or  the 
authorized  officer  would  attach 
conditions  to  his  approval  of  the  plan  of 
operations  on  implementation  of  the 
first  alternative  so  that  the  detrimental 
impacts  would  not'occur.  Similar 
reasoning  applies  with  respect  to 
determining  whether  a  proposal  will 
cause  imnecessary  or  undue 
degradation.  Furthermore,  the  issue  of 
whether  an  act  is  discretionary  or  non¬ 
discretionary  does  not  preclude  the 
Secretary  from  employing  National 
Environmental  Policy  Act  procedures  in 
determining  whether  a  proposed  activity 
exceeds  the  statutory  prohibition 


against  imnecessary  or  undue 
degradation. 

Several  comments  expressed  concern 
for  timely  compliance  with  requirements 
of  Federal  and  State  laws  such  as 
assessment  work,  discovery  work, 
staking  of  locations,  etc.  One  comment 
suggested  that  a  mining  claim  operator 
has  an  unrestricted  right  to  conduct 
discovery  and  other  activities  in 
accordance  with  State  laws.  Although 
this  may  have  been  the  fact  at  one  time, 
it  is  no  longer  true.  Section  302(b)  of  the 
Federal  Land  Policy  and  Management 
Act  expressly  amends  the  1872  Mining 
Law  to  provide  constraints  on  mining 
operations  in  order  to  prevent 
unnecessary  or  imdue  degradation. 

Since  the  mining  laws  are  the  source  of 
a  State’s  authority  to  regulate 
acquisition  of  Federal  minerals  and 
possessory  rights  on  Federal  lands,  any 
amendment  to  the  Federal  mining  laws 
requires  an  adjustment  in  laws  and 
regulations  flowing  therefrom — whether 
they  are  State  law  or  the  custom  of  the 
local  mining  district.  Section  302(b)  of 
the  Act  does  not  eliminate  the  need  to 
comply  with  State  laws,  nor  does  this 
final  rulemaking  preempt  State  law. 
However,  activities  done  in  compliance 
with  State  law  must  likewise  satisfy  the 
requirements  of  section  302(b)  of  the 
Act. 

The  final  rulemaking  contains  a  new 
section  that  provides  guidance  on  the 
filing  of  a  notice  in  connection  with 
those  mining  activities  that  come  within 
the  new  threshold  established  in  the 
rulemaking.  The  new  section  sets  out  the 
conditions  under  which  the  notice  is  to  ~ 
be  filed,  the  place  where  it  is  to  be  filed 
and  the  information  that  is  required. 
Special  emphasis  is  placed  on  the 
location  and  type  of  access  route  or 
routes  that  may  be  required.  This 
emphasis  reflects  the  importance  of 
routes  of  access  and  the  impacts  they 
can  have  on  the  Federal  lands.  In  many 
instances,  the  route  of  access  has  the 
potential  to  cause  more  unnecessary 
and  undue  degradation  than  those 
activities  directly  related  to  the  mining 
operations. 

The  notice  is  to  be  filed  15  days  prior 
to  the  commencement  of  any  operations 
covered  by  the  notice.  This  15-day 
period  will  give  the  authorized  officer 
and  his/her  staff  an  opportunity  to 
evaluate  the  proposed  operations  to 
determine  whether  a  particular  location 
contains  some  special  resource  value 
that  could  be  avoided  by  the  operation. 
If  special  values  are  discovered,  the 
authorized  officer  could  bring  that  to  the 
attention  of  the  operator  and  discuss 
possible  alternatives  with  the  aim  of 
avoiding  resource  use  conflicts.  This  is 
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an  area  where  cooperation  between  the 
Bureau  of  Land  Management  and  the 
mining  industry  will  lead  to  protection 
of  Federal  lands  from  those  mining 
operations  that  might  otherwise 
inadvertently  cause  damage  to  those 
lands.  The  location  of  a  route  of  access 
is  an  example  of  the  type  of  matters  that 
might  be  discussed  during  the  15-day 
period.  The  authorized  officer  might 
have  information  as  to  special  resource 
values  in  an  area  the  route  of  access  is 
to  cross.  If  a  slight  change  in  the  route  of 
access  would  preserve  the  special  value, 
the  authorized  officer  and  the  mining 
operator  could  reach  an  agreement  to 
make  such  a  change. 

Environmental  Assessment — Many  of 
the  comments  supported  the  need  for 
environmental  protection  but  were 
fearful  that  the  strict  environmental 
standards  which  apply  to  those  lands 
under  wilderness  review  would  also 
apply  to  the  lands  not  under  wilderness 
review.  As  stated  earlier,  all  reference 
to  lands  under  wilderness  review  and  to 
the  regulations  on  Exploration  and 
Mining,  Wilderness  Review  Program  (43 
CFR  Part  3802)  has  been  deleted  from 
the  final  rulemaking. 

A  number  of  comments  expressed 
concern  about  the  additional  time 
granted  for  public  involvement  in  a  plan 
of  operations  and  environmental 
assessment  where  substantial  public 
interest  exists.  Since  the  threshold  has 
been  changed,  so  that  a  majority  of 
operations  can  be  carried  out  without  an 
approved  plan  of  operations,  there  will 
be  a  minimum  of  delay  or  interference  in 
approval  of  plans  of  operations  because 
of  public  involvement.  Further,  it  is  the 
Bureau  of  Land  Management’s  intention 
to  closely  monitor  the  timeframes 
established  in  this  final  rulemaking  for 
review  of  a  plan  of  operations  to  assure 
that,  wherever  possible,  delays  beyond 
the  30-day  review  period  are  the 
exception  rather  than  the  rule.  Indefinite 
delays  beyond  the  90-day  approval 
period  may  occur  when  an 
environmental  impact  statement  is 
required  for  a  project  or  when 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  or 
section  7  of  the  Endangered  Species  Act 
is  required. 

A  number  of  editorial  changes  have 
been  made  for  clarification  of  the 
section  in  response  to  comments 
received. 

Other  Requirements  for 
Environmental  Protection — The  deletion 
of  all  reference  to  lands  under 
wilderness  review  in  this  section  of  the 
final  rulemaking  will  alleviate  many  of 
the  concerns  expressed  in  the 
comments.  Some  comments  made  the 
point  that  all  of  the  requirements  set 


forth  in  this  section  were  required  by 
other  laws  and  regulations  and 
repeating  them  in  this  rulemaking  was 
not  necessary.  Many  of  the  provisions 
have  been  kept  in  the  final  rulemaking 
to  emphasize  that  the  operator’s 
activities  are  subject  to  other  applicable 
Federal  and  State  laws.  Serious  conflicts 
are  not  expected  to  arise  because  other 
agencies  are  involved  with  different 
aspects  of  environmental  protection. 

Several  comments  correctly  observed 
that  mining  operations  in  areas  of 
critical  environmental  concern  cannot 
be  precluded  because  of  potential 
irreparable  damage.  Section  302(b]  of 
the  Federal  Land  Policy  and 
Management  Act  amended  the  1872 
Mining  Law  not  to  prevent  irreparable 
damage,  but  to  prevent  unnecessary  or 
undue  degradation.  Limitations  placed 
on  mine  operators  in  the  California 
Desert  Conservation  Area  by  601(f)  of 
the  Act  or  in  areas  under  wilderness 
review  of  section  603(c)  are  not 
applicable  to  areas  of  critical 
environmental  concern.  However,  all 
activities  within  an  area  of  critical 
environmental  concern  will  require  the 
submission  and  approval  of  a  plan  of 
operations. 

One  comment  suggested  that  the 
Bureau  of  Land  Management  require 
harmony  with  visual  resoiu'ces.  The 
Bureau  agrees  that  this  should  be  done, 
but  only  to  the  extent  practicable. 
However,  the  provision  covering  visual 
resources  has  been  deleted  from  this 
section  of  the  final  rulemaking  because 
it  is  covered  under  the  section  relating 
to  prevention  of  unnecessary  or  undue 
degradation. 

Numerous  comments  were  made  on 
endangered  species  and  cultural  or 
paleontological  resources.  Discussion  of 
how  these  resources  are  handled 
appears  in  the  discussion  of  the  section 
on  plan  approval  set  out  above. 

Several  comments  suggested 
developing  guidelines  for  defining 
signiHcant  paleontological  resources. 
The  Bureau  of  Land  Management  is  in 
the  process  of  doing  just  that  in  another 
rulemaking  that  will  be  published  in 
proposed  form  sometime  in  the  next 
several  months. 

Another  comment  asked  if  the  Bureau 
of  Land  Management  would  be 
adequately  funded  to  investigate  and 
salvage  cultural  resources.  The  Bureau 
will  mitigate  to  the  extent  possible,  but 
significantly  increased  funding  for  this 
program  is  not  expected  in  the  near 
future.  Another  comment  suggested 
alternative  wording  for  the  time  period 
in  which  the  authorized  officer  is 
required  to  respond  to  a  cultural  or 
paleontological  discovery  made  by  an 
operator.  As  a  result  of  this  comment. 


the  wording  of  the  section  has  been 
changed. 

The  comment  was  made  that  there  is 
no  authority  to  protect  survey 
monuments  such  as  section  corners 
whether  they  are  rock  or  brass-cap. 
Existing  law  (18  U.S.C.  1858)  provides  a 
$250  fine  for  the  destruction  or  removal 
of  any  U.S.  Government  survey 
monument.  The  Secretary  of  the  Interior 
has  incorporated  this  provision  in  the 
final  rulemaking  as  part  of  the  exercise 
of  his  authority  to  protect  the  lands. 

Another  comment  expressed  the  view 
that  the  authorized  officer  should 
require  the  operator  to  maintain  records 
on  the  quality  and  quantity  of  water. 

This  does  not  fall  within  the  authority 
expressly  granted  by  the  Federal  Land 
Policy  and  Management  Act,  but  if  a 
problem  exists,  other  Federal  agencies 
will  be  responsible  for  monitoring  and  ' 
enforcement. 

A  comment  was  made  that  the 
rulemaking  should  not  apply  to  areas 
disturbed  before  its  effective  date.  The 
final  rulemaking  does  not  apply  to  those 
areas  that  were  disturbed  prior  to  the 
effective  date  of  this  final  rulemaking 
unless  operations  continue  or  begin 
again  in  the  same  project  area,  a  term 
defined  in  this  rulemaking.  In  that  event, 
the  provisions  of  this  rulemaking  will 
apply. 

Numerous  comments  suggested  that 
this  rulemaking  should  be  consistent 
with  the  regulations  of  the  U.S.  Forest 
Service  on  this  subject  so  as  to  bring 
"some  kind  of  uniformity  to  government 
regulations.”  Numerous  other  comments 
indicated  that  the  Forest  Service 
regulations  were  unworkable  and  that 
many  small  operators  shy  away  from 
Forest  Service  lands  because  of  the  need 
to  comply  with  their  regulations.  An 
effort  has  been  made  to  be  as  consistent 
as  possible  with  the  Forest  Service 
regulations;  however,  a  major  difference 
is  that  the  threshold  level  on  Federal 
lands  for  operations,  where  a  plan  of 
operations  is  not  required,  has  been 
raised  in  this  final  rulemaking  to  permit 
disturbance  of  up  to  five  acres  without 
the  filing  of  a  plan  of  operations.  The 
Forest  Service  regulations  do  not 
incorporate  the  concept  of  a  threshold 
level.  Thus,  most  exploration  activities 
may  start  by  filing  a  notice  with  the 
Bureau  of  Land  Management  which  will 
not  require  approval.  It  is  estimated  that 
there  are  two  or  three  times  the  number 
of  mining  claims  on  Bureau 
administered  lands  than  on  lands  under 
the  jurisdiction  of  the  U.S.  Forest 
Service.  Whether  the  Bureau  has  budget 
and  staff  or  the  capability  to  administer 
the  rulemaking  as  it  was  proposed  in 
March  1980  is  questionable,  but  the 
Bureau  should  be  able  to  administer  the 


Federal  Register  /  Vol.  45,  No.  230  /  Wednesday,  November  26,  1980  /  Rules  and  Regulations  78907 


program  established  by  this  final 
rulemaking.  In  addition,  the  rulemaking 
should  not  prove  to  be  a  great  burden  on 
the  mining  industry,  yet  it  will  allow  the 
Secretary  of  the  Interior  to  meet  his/her 
responsibilities  under  the  Federal  Land 
Policy  and  Management  Act. 

Several  comments  suggested  a 
threshold  similar  to  the  one  that  has 
been  adopted  in  this  final  rulemaking. 
One  comment  suggested  that  the 
threshold  level  be  set  at  10  acres  and 
that  no  plan  of  operations  be  required 
until  that  level  had  been  reached,  but 
also  suggested  that  reclamation  be 
required  on  all  activities  on  the  public 
lands.  These  concepts,  with 
modifications,  have  been  incorporated 
into  the  final  rulemaking. 

Many  of  the  comments  expressed 
views  concerning  valid  existing  rights, 
grandfathered  rights  and  impairment  as 
they  pertain  to  lands  under  wilderness 
review.  Since  all  references  to  lands 
under  wilderness  review  and  the 
associated  terms  have  been  deleted 
from  this  final  rulemaking,  the 
comments  are  no  longer  applicable. 
However,  the  regulations  on  Exploration 
and  Mining,  Wilderness  Review 
Program  that  became  effective  on  April 
2, 1980,  do  incorporate  these  concepts 
and  remain  in  effect. 

One  comment  observed  the  dilemma 
of  the  assessment  work  requirement  on 
lands  under  wilderness  review  by 
stating  “(I)t  would  tend  to  cause  some 
individuals  to  break  one  law 
(impairment  rules]  to  meet  the 
requirements  of  another  (assessment 
work).”  Because  of  the  possibility  of 
these  conflicts,  consideration  is  being 
given  to  requesting  legislation  that 
would  grant  the  Secretary  of  the  Interior 
some  flexibility  in  granting  deferrals 
and,  further,  in  allowing  suspension  of 
annual  assessment  work. 

Modification  of  plan — Numerous 
comments  were  made  concerning  the 
additional  time  delays  that  could  be 
inherent  in  the  modihcation  of  a  plan  of 
operations.  Also,  the  need  to  be  flexible 
in  an  exploration  project  to  permit 
adjustment  to  meet  specific  geologic  and 
topographic  conditions  was  identified  in 
some  of  the  comments.  Comments  were 
of  the  opinion  that  it  was  unnecessary  to 
modify  a  plan  to  cover  such  incidental 
changes.  The  language  in  this  section  of 
the  final  rulemaking  has  been  changed 
to  more  accurately  reflect  the  Bureau  of 
Land  Management’s  responsibilities 
under  the  unnecessary  and  undue 
degradation  concept.  Only  significant 
modifications  will  now  require  an 
approval.  The  basic  procedure  remains 
unchanged.  Because  the  threshold  level 
has  been  revised  to  the  five  acre  limit. 


fewer  conflicts  are  expected  to  result 
from  plan  modifications. 

Existing  Operations — ^Most  of  the 
comments  on  this  section  of  the 
proposed  rulemaking  dealt  with 
activities  associated  with  lands  under 
wilderness  review.  Again,  all  references 
to  activities  on  lands  under  wilderness 
review  have  been  deleted  from  this  Hnal 
rulemaking.  The  section  has  been 
revised  to  accommodate  a  concern  that 
the  Bureau  of  Land  Management  was 
too  strict  in  using  such  words  as 
“immediately”  instead  of  “reasonably.” 
The  intent  is  not  to  shut  down  existing 
operations  or  in  any  way  take  away 
rights  granted  under  the  mining  laws. 
One  comment  pointed  out  that 
operations  existing  prior  to  October  21. 
1976,  may  have  valid  existing  rights 
under  section  701(h)  of  the  Federal  Land 
Policy  and  Management  Act  and  should 
not  be  regulated  at  all.  The  existence  of 
a  valid  existing  right  or  lack  thereof, 
however,  is  immaterial  to  the  exercise  of 
the  Secretary  of  the  Interior’s  regulatory 
authority.  This  rulemaking  does  not 
extinguish  any  possessory  rights  that  an 
individual  may  have  under  the  mining 
laws.  Those  rights,  however,  are  subject 
to  the  reasonable  regulations  mandated 
by  the  Federal  Land  Policy  and 
Management  Act. 

Bond  Requirements — Except  for  the 
plan  approval  section  of  the  proposed 
rulemaking,  this  section  drew  the  most 
comments.  Perhaps  it  is  the  most 
controversial  because  of  the  difficulty 
by  most  operators,  especially  small 
operators,  believe  they  will  have  in 
obtaining  a  bond.  Several  comments 
stated  that  the  Conference  Committee 
which  was  appointed  to  resolve 
differences  between  the  Senate  and 
House-passed  versions  of  the  bills  that 
became  the  Federal  Land  Policy  and 
Management  Act  “identiHed  no  basis  for 
a  definitive  recommendation,”  on 
requirements  for  reclamation  and 
bonding.  The  Senate  version  had  a 
provision  directing  the  Secretary  of  the 
Interior  to  require  appropriate  land 
reclamation  as  a  condition  of  uses  likely 
to  entail  significant  disturbance  to  or 
alteration  of  the  public  lands.  The 
conferees  did  not  adopt  this  provision. 
One  comment  went  on  to  state  “of  • 
course,  with  no  requirement  for 
reclamation,  there  is  no  need  for  a 
performance  bond.”  The  policy  reflected 
in  this  final  rulemaking  is  that  there  is 
no  mandatory  bonding;  rather,  it  is 
discretionary.  With  the  new  threshold 
level  contained  in  the  final  rulemaking, 
most  exploration  and  some  extraction 
activities  would  not  be  bonded.  If  a 
proposed  activity  exceeds  the  threshold 
and  requires  a  plan  of  operations. 


bonding  is  then  discretionary  with  the 
authorized  ofHcer.  Essentially,  the 
Congress  did  not  see  the  immediate 
need  for  mandatory  bonding  in  all  cases, 
but  neither  did  Congress  deny  that 
option  to  the  Secretary  of  the  Interior. 
Rather,  it  left  open  the  discretion  to 
impose  standards  for  bonding. 

The  problems  of  bonding,  especially 
for  the  small  operator,  are  recognized. 

As  a  result,  guidance  will  be  given  the 
Bureau  of  Land  Management’s  Held 
offices  that  bonding  will  be  imposed 
only  when  necessary  to  protect  the 
public  lands  from  unnecessary  or  undue 
degradation  and  when  imposed,  it  will 
be  handled  in  a  fair  manner.  Other 
comments  on  this  section  concerned 
duplication  of  bonding  when  other 
regulatory  agencies  are  involved.  The 
intent  is  to  avoid  duplicative 
enforcement  and  bonding  in  the 
administration  of  the  regulations.  'The 
Director  of  the  Bureau  stated  to  the 
Subconunittee  on  Mines  and  Mining  of 
the  House  Committee  on  Interior  and 
Insular  Affairs  during  its  oversight 
hearings  that  it  would  be  the  Bureau’s 
policy  not  to  require  duplicate  bonding 
when  State  bonding  requirements 
provided  adequate  protection,  and  the 
final  rulemaking  so  provides. 

The  wording  of  the  bonding  section 
has  been  revised  in  the  Hnal  rulemaking 
to  make  it  more  understandable  and  to 
clarify  the  applicability  of  nationwide 
and  statewide  bonding. 

As  mentioned  earlier,  numerous 
comments  stated  that  authority  to 
require  reclamation,  like  bonding,  was 
taken  out  of  the  Federal  Land  Policy  and 
Management  Act  by  the  Conference 
Committee  and,  therefore,  should  not  be 
required  by  this  rulemaking. 

Reclamation  is  an  integral  part  of  any 
effort  to  prevent  unnecessary  or  undue 
degradation  of  the  lands.  Failure  to 
require  the  reclamation  of  disturbed 
areas  may  lead  to  scars  on  the  lands 
that  may  remain  for  years.  Likewise, 
failure  to  revegetate  the  surface  of  the 
lands  may  cause  increased  erosion  of 
watersheds  and  lead  to  siltation  and 
pollution  of  streams  and  other  water 
resources.  The  failure  to  use  reasonable 
means  to  reclaim  the  lands  and 
eliminate  these  disturbances  may 
constitute  unnecessary  or  undue 
degradation  and,  thus,  constitute  a 
direct  violation  of  section  302(b]  of  the 
Federal  Land  Policy  and  Management 
Act.  In  addition,  the  Bureau  of  Land 
Management  is  also  responsible  for 
implementing  the  Mining  and  Minerals 
Policy  Act  which  requires  reclamation  of 
mined  areas. 

Operations  Within  Bureau  of  Land 
Management  Wilderness  Areas — ^There 
was  considerable  confusion  among 
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those  who  commented  on  this  section  of 
the  proposed  rulemaking  as  to  whether 
"wilderness  areas”  meant  the  lands 
administered  by  the  Bureau  of  Land 
Management  that  are  under  wilderness 
review  or  wilderness  areas  that  have 
been  officially  designated  by  Congress 
as  part  of  the  National  Wilderness 
Preservation  System.  In  accordance 
with  section  603(c)  of  the  Federal  Land 
Policy  and  Management  Act,  once  an 
area  is  designated  by  Congress  as  part 
of  the  National  Wilderness  Preservation 
System,  the  provisions  of  the 
Wilderness  Act  of  1964  apply.  That  Act 
states  that  reasonable  regulations  to 
govern  ingress  and  egress  may  be 
prescribed  consistent  with  the  use  of  the 
lands  for  mineral  operations  and 
“restoration  as  near  as  practicable  of 
the  surface.”  The  Wilderness  Act  also 
provides  that  the  mining  laws  shall 
apply  to  designated  wilderness  areas 
until  midnight  December  31, 1983.  To 
avoid  further  confusion,  this  section  has 
been  deleted  from  the  final  rulemaking. 
However,  the  final  rulemaking  makes  it 
clear  that  any  mining  operations,  other 
than  casual  use,  proposed  for  a 
designated  wilderness  area  will  require 
an  approved  plan  of  operations  before 
operations  can  commence. 

Applicability  of  State  Law — 
Generally,  the  comments  on  this  section 
were  favorable  because  the  language  of 
the  proposed  rulemaking  attempted  to 
avoid  duplication  of  effort,  principally  in 
areas  of  bonding  and  enforcement. 
Several  comments  expressed  concern  as 
to  whether  or  not  the  States  had 
jurisdiction  on  Federal  lands,  as  defined 
in  this  rulemaking.  It  has  been  the  view 
of  the  Department  of  the  Interior  that 
under  section  3  of  the  1872  Mining  Law 
(30  U.S.C.  26),  the  States  may  assert 
jurisdiction  over  mining  activities  on 
Federal  lands  in  connection  with  their 
own  State  laws.  This  may  be  done  as 
long  as  the  laws  of  the  State  are  not  in 
conflict  or  inconsistent  with  Federal 
law.  The  adoption  and  implementation 
of  this  final  rulemaking  is  not  intended 
to  pre-empt  the  continued  application 
and  enforcement  of  State  law  and 
regulations  governing  the  conduct  of 
activities  pursuant  to  the  United  States 
mining  laws. 

The  language  of  this  section  has  been 
changed  to  allow  more  flexibility  for  the 
Director,  Bureau  of  Land  Management, 
and  the  respective  States  in  entering 
into  working  agreements  concerning  the 
administration  of  their  respective  laws 
and  regulations. 

One  comment  questioned  whether  the 
United  States  could  allocate  monies  to 
States  which  have  signed  agreements  to 
administer  the  Bureau  of  Land 


Management’s  regulations.  This 
question  is  being  studied  in  recognition 
of  the  fact  that  it  is  in  the  best  interest  of 
all  concerned  to  avoid,  to  the  extent 
possible,  excessive  burdens  created  by 
duplication  of  effort. 

Noncompliance — Numerous 
comments  stated  that  the  30  days 
provided  in  the  proposed  rulemaking  for 
completing  corrective  action  in  cases  of 
noncompliance  is  too  short.  In  the  light 
of  these  comments,  this  section  has  been 
changed  to  require  that  action  to  correct 
must  be  started  within  30  days.  Several 
comments  said  that  the  noncompliance 
section  should  include  provisions  for 
cease  and  desist  orders  and  for  fines. 

The  Bureau  of  Land  Management  will 
cooperate  with  an  operator  to  the  extent 
possible  in  rectifying  situations  that  are 
causing  unnecessary  or  undue 
degradation.  In  extreme  cases,  where  an 
operator  will  not  cooperate,  injunctive 
procedures  can  be  initiated  and  a 
restraining  order  requested.  Failure  to 
comply  with  an  injunction  will  make  an 
operator  subject  to  such  penalty  as  a 
court  may  impose.  An  important 
provision  added  to  this  section  is  that  all 
operations  fall  under  the  provisions  of 
the  noncompliance  section  whether  the 
operations  are  (1)  casual  use,  not 
requiring  any  notice,  (2)  below  the 
threshold  level,  or  (3)  under  plans  of 
operations  because  in  each  case  they 
must  not  cause  uimecessary  or  undue 
degradation.  One  comment  feared  that 
there  would  be  no  “benchmark”  for 
measuring  noncompliance  and  that  such 
determinations  may  be  arbitrary  and 
capricious.  For  all  practical  purposes, 
the  “benchmark”  will  be  whether  there 
is  unnecessary  or  undue  degradation  of 
Federal  lands.  All  phases  of  the  final 
rulemaking  will  be  monitored  to  ensure 
that  all  operations  are  treated  equitably. 

Access — Comments  on  this  section 
centered  around  concerns  that  the 
authorized  officer  had  too  much 
discretion  in  specifying  when  and  where 
access  would  be  allowed.  In  response  to 
these  comments,  the  threshold  in  the 
final  rulemaking  has  been  increased. 

The  changes  made  in  this  final 
rulemaking  should  alleviate  the 
concerns.  The  authorized  officer’s 
discretion,  when  a  plan  of  operations  is 
submitted,  is  limited  to  determining 
whether  or  not  unnecessary  or  undue 
degradation  will  be  caused.  One 
comment  said  that  ingress  and  egress 
are  rights  under  the  mining  law  and 
'  cannot  be  interfered  with.  Although 
basically  true,  section  302(b)  of  the 
Federal  Land  Policy  and  Management 
Act  amended  the  mining  law  by 
requiring  that  all  mining  activities, 
including  access,  must  be  carried  out  in 


a  manner  that  prevents  unnecessary  or 
undue  degradation. 

Another  comment  raised  the  issue  of 
“non-exclusive”  access  and  the  fact  that 
degradation  may  be  caused  by 
recreation  vehicles,  or  perhaps  a 
competitor.  The  word  “non-exclusive” 
has  been  deleted  from  the  section  in  the 
final  rulemaking.  However,  case  law  has 
established  that  the  public  can  use 
Federal  lands,  including  the  surface  or 
unpatented  mining  claims,  as  long  as 
their  presence  does  not  materially 
interfere  with  mining  operations.  On  the 
question  of  degradation  caused  by 
recreation  vehicles,  section  302(b)  of  the 
Act  applies  to  all  users  of  Federal  lands. 
Therefore,  every  user  must  take  the 
necessary  precautions  to  prevent 
unnecessary  or  undue  degradation  of 
Federal  lands. 

Another  comment  was  concerned 
whether  rights-of-way  for  access  to 
mining  claims  would  require  approval 
under  Title  V  of  the  Federal  Land  Policy 
and  Management  Act.  Access  for  all 
purposes  of  ingress  and  egress  to 
unpatented  mining  claims  will  not  be 
regulated  under  the  provisions  of  Title 
V.  One  comment  suggested  stronger 
controls  over  access  including 
maintenance  fees  and  use  of  existing 
roads.  When  non-exclusive  access  is 
involved,  the  Bureau  of  Land 
Management  may  not  charge  a  fee  for 
access.  This  relates  back  to  the  mineral 
laws  themselves  which  state  that 
Federal  lands  shall  be  “free  and  open.” 
Use  of  existing  access  will  be 
encouraged  to  the  greatest  extent 
possible.  Failure  to  use  existing  access 
may  result  in  building  an  unnecessary 
road  and,  thus,  creating  unnecessary  or 
undue  degradation.  In  accordance  with 
the  provisions  of  the  final  rulemaking, 
all  roads  constructed,  whether  under  a 
notice  or  a  plan  of  operations,  are 
required  to  be  reclaimed  by  the 
operators.  In  addition,  the  Bureau  will 
work  as  closely  as  possible  with 
operators  to  assist  them  in  road  location 
or  other  facets  of  their  operations,  with 
the  overall  goal  of  preventing 
unnecessary  or  undue  degradation  to 
Federal  lands.  Maximum  interchange 
between  Bureau  field  offices  and  the 
mining  industry  will  be  encouraged  so 
that  each  will  appreciate  and 
understand  the  objectives  of  the  other. 

Multiple  Use  Conflicts — ^The 
comments  on  this  section  indicated  that 
it  was  confusing.  After  careful  study,  it 
was  determined  that  the  section  was  not 
needed  and  it  has  been  deleted  from  the 
_  final  rulemaking. 

Fire  Prevention  aitd  Control — ^The 
comments  on  this  section  were  of  a 
general  and  supportive  nature  and 
suggested  no  change.  Therefore,  the 
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section  remains  unchanged  in  the  final 
rulemaking. 

Maintenance  and  Public  Safety — 
Several  comments  suggested  that  the 
proposed  rulemaking  might  conflict  with 
regulations  of  the  Mine  Safety  and 
Health  Administration.  After  studying 
this  possibility,  it  was  decided  that  no 
conflict  exists  and  this  section  of  the 
final  rulemaking  is  unchanged. 

Inspection — The  comments  objected 
to  this  section  of  the  proposed 
rulemaking  on  the  basis  that  the 
inspection  might  come  at  an 
inconvenient  time  and  interfere  with 
operations.  The  section  remains  in  the 
final  rulemaking  in  order  to  put 
operators  on  notice  that  the  authorized 
officer  can  inspect  their  operations  to  be 
certain  that  no  activity  causing 
unnecessary  or  undue  degradation  is 
taking  place.  Inspection  will  normally 
occur  during  regular  business  hours. 

Notice  of  Suspension  of  Operations 
and  Cessation  of  Operations — 

Numerous  comments  suggested  that  it  is 
difhcult  for  operators  to  determine,  with 
certainty,  when  operations  will  cease 
due  to  fluctuations  in  price  of  the 
mineral  in  the  marketplace.  Therefore, 
they  may  want  to  maintain  their 
equipment  at  the  site.  The  section  on 
notice  of  suspension  of  operations  has 
been  deleted  from  the  Hnal  rulemaking 
because  the  recordation  requirements 
imposed  by  section  314  of  the  Federal 
Land  Policy  and  Management  Act 
provide  adequate  coverage  of  the 
miner’s  intent  to  maintain  the  claim.  The 
section  on  cessation  of  operations  has 
been  revised  to  allow  more  flexibility  as 
to  the  removal  of  structures  and 
equipment.  One  comment  said  that  the 
Bureau  of  Land  Management  should 
require  a  “detailed  outline  of  how  the 
operation  will  be  dismantled  at  the  end 
of  activities.”  Another  comment  asked 
“what  happens  if  the  operator  fails  to 
comply  with  this  paragraph?”  A  detailed 
outline  of  “dismantling”  is  not  necessary 
since  failure  to  remove  any  structures 
and  to  reclaim  the  site  may  create 
unnecessary  or  imdue  degradation  of 
Federal  lands.  The  noncompliance 
section  discusses  the  consequences  of 
noncompliance. 

Appeals — Numerous  comments  said 
that  third  parties  should  not  be  allowed 
to  appeal  a  decision  issued  under  this 
rulemaking.  In  accordance  with  those 
comments,  the  final  rulemaking  has 
been  amended  to  provide  one  type  of 
administrative  review  process  for 
operators,  but  preserves  the  rights  of 
affected  parties  under  Part  4  of  Title  43 
of  the  Code  of  Federal  Regulations 
through  a  paragraph  that  has  been 
added  to  this  section  in  the  final 
rulemaking.  One  comment  suggested 


that  the  final  rulemaking  conform  to  the 
U.S.  Forest  Service  regulations 
concerning  the  time  within  which  to  Hie 
an  appeal  and  “request  for  stay.”  This 
change  has  been  made  in  the  final 
rulemaking.  An  intermediate 
administrative  review  step  has  been 
added  to  the  final  rulemaking  whereby 
an  operator  may  appeal  to  the  State 
Director.  This  new  procedure  is 
designed  to  resolve  questions  early  in 
the  administrative  review  process  and 
thereby  shorten  it,  if  possible,  before 
those  questions  become  an  issue  on 
appeal. 

Public  Availability  of  Information — A 
large  number  of  comments  expressed  a 
fear  that  the  authorized  officer  may  not 
be  qualified  to  make  a  determination  as 
to  what  information  may  or  may  not  be 
conndential.  This  section  of  the  final 
rulemaking  has  been  amended  to  give 
the  operator  the  right  to  designate  which 
of  the  submitted  ii^ormation  he  or  she 
regards  as  confldential,  with  any 
requests  from  the  public  for  confidential 
material  being  made  and  handled  under 
the  provisions  of  the  Freedom  of 
Information  Act  procedures. 

Special  Provisions  Relating  to  the 
California  Desert  Conservation  Area — 
Several  comments  were  received  that 
suggested  the  promulgation  of  a 
separate  rulemaking  for  the  California 
Desert  Conservation  Area.  The  final 
rulemaking  includes  provisions  that  will 
afford  the  area  adequate  protection. 
Separate  regulations  are  not  warranted. 
The  final  rulemaking  requires  the  Hling 
of  a  plan  of  operations  for  any  activity 
in  the  California  Desert  Conservation 
Area  beyond  that  covered  by  casual  use. 
The  plan  would  be  evaluated  to  ensure 
protection  against  “undue  impairment” 
and  against  pollution  of  the  streams  and 
waters  within  the  Area.  A  few 
comments  made  the  point  that  it  was  not 
clear  whether  this  Hnal  rulemaking 
supersedes  the  mining  regulations  now 
in  effect  for  the  King  Range  National 
Conservation  Area.  It  does  not.  There 
have  been  no  major  changes  in  this 
section  of  the  Hnal  rulemaking. 

Editorial  changes  and  corrections 
have  been  made  as  necessary. 

The  principal  authors  of  this  final 
rulemaking  are  Eugene  Carlat  and 
Robert  M.  Anderson  of  the  Divison  of 
Mineral  Resources,  assisted  by  Eleanor 
R.  Schwartz,  Chief,  Office  of  Legislation 
and  Regulatory  Management,  all  of  the 
Bureau  of  Land  Management;  and 
Kenneth  Lee,  Office  of  the  Solicitor, 
Department  of  the  Interior. 

A  regulatory  analysis  and  Hnal 
environmental  impact  statement  were 
prepared  in  conjimction  with  this  Bnal 
rulemaking.  Copies  of  these  decision 
documents  may  be  obtained  from  the 


Director  (520),  Bureau  of  Land 
Management,  1800  C  Street,  NW., 
Washington,  D.C.  20240,  or  by  calling 
202-343-8537.  The  final  environmental 
impact  statement  is  available  at  all 
State  Offices  of  the  Bureau  of  Land 
Management. 

Under  the  authority  of  sections  2319 
(30  U.S.C.  22)  and  2478  (43  U.S.C.  1201) 
of  the  Revised  Statutes  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.).  Part  3800, 
Group  3800,  Subchapter  C,  Chapter  II, 
Title  43  of  the  Code  of  Federal 
Regulations  is  revised  by  adding  a  new 
Subpart  3809  as  set  forth  below. 

Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 

November  19, 1980. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

General 

Subpart  3809 — Surface  Management 

Sec. 

3809.0-1  Purpose. 

3809.0-2  Objectives. 

3809.0-3  Authority. 

3809.0-5  Definitions. 

3809.0-6  Policy. 

3809.1  Operations. 

3809.1- 1  Reclamation. 

3809.1- 2  Casual  use — negligible 
disturbance. 

3809.1- 3  Notice — disturbance  of  5  acres  or 
less. 

3809.1- 4  Plan  of  operations — when  required. 

3809.1- 5  Filing  and  contents  of  plan  of 
operations. 

3809.1- 6  Plan  approval. 

3809.1- 7  Modification  of  plan. 

3809.1- 6  Existing  operations. 

3809.1- 9  Bonding  requirements. 

3809.2  Prevention  of  unnecessary  or  undue 
degradation. 

3809.2- 1  Environmental  assessment. 

3809.2- 2  Other  requirements  for 
environmental  protection. 

3809.3  General  provisions. 

3809.3- 1  Applicability  of  State  law. 

3809.3- 2  Noncompliance. 

3809.3- 3  Access. 

3809.3- 4  Fire  prevention  and  control. 

3809.3- 5  Maintenance  and  public  safety. 

3809.3- 6  Inspection. 

3809.3- 7  Period  of  Non-operation. 

3809.4  Appeals. 

3809.5  Public  availability  of  information. 

3809.6  Special  provisions  relating  to  mining 
claims  patented  within  the  boundaries  of 
the  California  Desert  Conservation  Area. 

General 

Subpart  3809— Surface  Management 

§  3809.0-1  Purpose. 

The  purpose  of  this  subpart  is  to 
establish  procedures  to  prevent 
unnecessary  or  undue  degradation  of 
federal  lands  which  may  result  from 


78910  Federal  Register  /  Vol.  45,  No.  230  /  Wednesday,  November  26,  1980  /  Rules  and  Regulations 


operations  authorized  by  the  mining 
laws. 

§  3809.0-2  Objectives. 

The  objectives  of  this  regulation  are 
to; 

(a)  Provide  for  mineral  entry, 
exploration,  location,  operations,  and 
purchase  pursuant  to  the  mining  laws  in 
a  manner  that  will  not  unduly  hinder 
such  activities  but  will  assure  that  these 
activities  are  conducted  in  a  manner 
that  will  prevent  unnecessary  or  undue 
degradation  and  provide  protection  of 
nonmineral  resources  of  the  federal 
lands; 

(b)  Provide  for  reclamation  of 
disturbed  areas;  and 

(c)  Coordinate,  to  the  greatest  extent 
possible,  with  appropriate  State 
agencies,  procedures  for  prevention  of 
unnecessary  or  undue  degradation  with 
respect  to  mineral  operations. 

§3809.0-3  Authority. 

(a)  Section  2319  of  the  Revised 
Statutes  {30  U.S.C.  22  et  seq.)  provides 
that  exploration,  location  and  purchase 
of  valuable  mineral  deposits,  under  the 
mining  laws,  on  federal  lands  shall  be 
“under  regulations  prescribed  by  law,” 
and  section  2478  of  the  Revised  Statutes, 
as  amended  (43  U.S.C.  1201),  provides 
that  those  regulations  shall  be  issued  by 
the  Secretary. 

(b)  Sections  302,  303,  601,  and  603  of 
the  Federal  and  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.) 
require  the  Secretary  to  take  any  action, 
by  regulation  or  otherwise,  to  prevent 
unnecessary  or  undue  degradation  of  the 
federal  lands,  provide  for  enforcement 
of  those  regulations,  and  direct  the 
Secretary  to  manage  the  California 
Desert  Conservation  Area  under 
reasonable  regulations  which  will 
protect  the  scenic,  scientific,  and 
environmental  values  against  undue 
impairment,  and  to  assure  against 
pollution  of  streams  and  waters. 

(c)  The  Act  of  July  23. 1955  (30  U.S.C. 
612),  provides  that  rights  under  mining 
claims  located  after  July  23, 1955,  shall 
prior  to  issuance  of  patent  therefor,  be 
subject  to  the  right  of  the  United  States 
to  manage  and  dispose  of  the  vegetative 
surface  resources  and  to  manage  other 
surface  resources.  The  Act  also  provides 
that  "Any  mining  claim  hereafter 
located  under  the  mining  laws  of  the 
United  States  shall  not  be  used,  prior  to 
issuance  to  patent  therefor,  for  any 
purposes  other  than  prospecting,  mining 
or  processing  operations  and  uses 
reasonably  incident  thereto." 

(d)  Section  9  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1280)  provides  that 
regulations  issued  shall,  among  other 
things,  provide  safeguards  against 


pollution  of  the  rivers  involved  and 
unnecessary  impairment  of  the  scenery 
within  the  area  designated  for  potential 
addition  to,  or  an  actual  component  of 
the  national  wild  and  scenic  rivers 
system. 

§  3809.0-5  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  “Authorized  officer”  means  any 
employee  of  the  Bureau  of  Land 
Management  to  whom  authority  has 
been  delegated  to  perform  the  duties 
described  in  this  part. 

(b)  “Casual  Use”  means  activities 
ordinarily  resulting  in  only  negligible 
disturbance  of  the  federal  lands  and 
resources.  For  example,  activities  are 
generally  considered  “casual  use”  if 
they  do  not  involve  the  use  of 
mechanized  earth  moving  equipment  or 
explosives  or  do  not  involve  the  use  of 
motorized  vehicles  in  areas  designated 
as  closed  or  limited  to  off-road  vehicles 
as  defined  in  subpart  8340  of  this  title. 

(c)  “Federal  lands”  means  lands 
subject  to  the  mining  laws  including,  but 
not  limited  to,  the  certain  “public  lands” 
defined  in  section  103  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  Federal  lands  does  not  include 
lands  in  the  National  Park  System, 
National  Forest  System,  and  the 
National  Wildlife  Refuge  System,  nor 
does  it  include  acquired  lands. 
Stockraising  Homestead  lands  or  lands 
where  only  the  mineral  interest  is 
reserved  to  the  United  States  or  lands 
under  Wilderness  Review  and 
administered  by  the  Bureau  of  Land 
Management  (these  lands  are  subject  to 
the  43  CFR  Part  3802  regulations). 

(d)  “Mining  claim”  means  any 
unpatented  mining  claim,  millsite,  or 
tunnel  site  located  under  the  mining 
laws  and  those  patented  mining  claims 
and  millsites  located  in  the  California 
Desert  Conservation  Area  which  have 
been  patented  subsequent  to  the 
enactment  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

(e)  “Mining  laws”  means  the  Lode 
Law  of  July  26, 1866,  as  amended  (14 
Stat.  251);  the  Placer  Law  of  July  9, 1870, 
as  amended  (16  Stat.  217);  and  the 
Mining  Law  of  May  10, 1872,  as 
amended  (17  Stat.  91);  and  all  laws 
supplementing  and  amending  those 
laws,  including  among  others  the 
Building  Stone  Act  of  August  4, 1892,  as 
amended  (27  Stat.  348);  and  the  Saline 
Placer  Act  of  January  31, 1901  (31  Stat. 
745). 

(f)  “Operations”  means  all  functions, 
work,  facilities,  and  activities  in 
connection  with  prospecting,  discovery 
and  assessment  work,  development, 
extraction,  and  processing  of  mineral 


deposits  locatable  under  the  mining 
laws  and  all  other  uses  reasonably 
incident  thereto,  whether  on  a  mining 
claim  or  not,  including  but  not  limited  to 
the  construction  of  roads,  transmission 
lines,  pipelines,  and  other  means  of 
access  for  support  facilities  across 
federal  lands  subject  to  these 
regulations. 

(g)  “Operator”  means  a  person 
conducting  or  proposing  to  conduct 
operations. 

(h)  “Person”  means  any  citizen  of  the 
United  States  or  person  who  has 
declared  the  intention  to  become  such 
and  includes  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity. 

(i)  “Project  area”  means  a  single  tract 
of  land  upon  which  an  operator  is,  or 
will  be,  conducting  operations.  It  may 
include  one  mining  claim  or  a  group  of 
mining  claims  under  one  ownership  on 
which  operations  are  or  will  be 
conducted,  as  well  as  federal  lands  on 
which  an  operator  is  exploring  or 
prospecting  prior  to  locating  a  mining 
claim. 

(j)  “Reclamation'*  means  taking  such 
reasonable  measures  as  will  prevent 
unnecessary  or  undue  degradation  of  the 
federal  lands,  including  reshaping  land 
disturbed  by  operations  to  an 
appropriate  contour  and,  where 
necessary,  revegetating  disturbed  areas 
so  as  to  provide  a  diverse  vegetative 
cover.  Reclamation  may  not  be  required 
where  the  retention  of  a  stable  highwall 
or  other  mine  workings  is  needed  to 
preserve  evidence  of  mineralization. 

(k)  “Unnecessary  or  undue 
degradation”  means  surface  disturbance 
greater  than  what  would  normally  result 
when  an  activity  is  being  accomplished 
by  a  prudent  operator  in  usual, 
customary,  and  proficient  operations  of 
similar  character  and  taking  into 
consideration  the  effects  of  operations 
on  other  resources  and  land  uses, 
including  those  resources  and  uses 
outside  the  area  of  operations.  Failure  to 
initiate  and  complete  reasonable 
mitigation  measures,  including 
reclamation  of  disturbed  areas  or 
creation  of  a  nuisance  may  constitute 
unnecessary  or  undue  degradation. 
Failure  to  comply  with  applicable 
environmental  protection  statutes  and 
regulations  thereunder  will  constitute 
unnecessary  or  undue  degradation. 
Where  specific  statutory  authority 
requires  the  attainment  of  a  stated  level 
of  protection  or  reclamation,  such  as  in 
the  California  Desert  Conservation 
Area,  Wild  and  Scenic  Rivers,  and  other 
such  areas,  that  level  of  protection  shall 
be  met. 
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§3809.0-6  Policy. 

Consistent  with  section  2  of  the 
Mining  and  Mineral  Policy  Act  of  1970 
and  section  102(a)  (7),  (8),  and  (12)  of  the 
Federal  Land  Policy  and  Management 
Act,  it  is  the  policy  of  the  Department  of 
the  Interior  to  encourage  the 
development  of  federal  mineral 
resources  and  reclamation  of  disturbed 
lands.  Under  the  mining  laws  a  person 
has  a  statutory  right,  consistent  with 
Departmental  regulations,  to  go  upon  the 
open  (unappropriated  and  uru'eserved) 
federal  lands  for  the  purpose  of  mineral 
prospecting,  exploration,  development, 
extraction  and  other  uses  reasonably 
incident  thereto.  This  statutory  right 
carries  with  it  the  responsibility  to 
assure  that  operations  include  adequate 
and  responsible  measures  to  prevent 
unnecessary  or  undue  degradation  of  the 
federal  lands  and  to  provide  for 
reasonable  reclamation. 

§  3809.1  Operations. 

§  3809.1-1  Reclamation. 

All  operations,  whether  casual,  under 
a  notice,  or  by  a  plan  of  operations,  shall 
be  reclaimed  as  required  in  this  title. 

§  3809.1-2  Casual  use— negligible 
disturbance. 

No  notification  to  or  approval  by  the 
authorized  ofHcer  is  required  for  casual 
use  operations.  However,  casual  use 
operations  are  subject  to  monitoring  by 
the  authorized  officer  to  ensure  that 
unnecessary  or  undue  degradation  of 
federal  lands  will  not  occur. 

§  3809.1-3  Notice — disturbance  of  5  acres 
or  less. 

(a)  All  operators  on  project  areas 
whose  operations,  including  access 
across  federal  lands  to  the  project  area, 
cause  a  cumulative  surface  disturbance 
of  5  acres  or  less  during  any  calendar 
year  shall  notify  the  authorized  officer 
in  the  District  office  of  the  Bureau  of 
Land  Management  having  jurisdiction 
over  the  land  in  which  the  claim(s]  or 
project  area  is  located.  Prior  to 
conducting  additional  operations  under 
a  subsequent  notice,  the  operator  shall 
have  completed  reclamation  of 
operations  which  were  conducted  under 
any  previous  notice.  Notification  of  such 
activities,  by  the  operator,  shall  be  made 
at  least  15  calendar  days  before 
commencing  operations  under  this 
subpart  by  a  written  notice  or  letter. 

(b)  Approval  of  a  notice,  by  the 
authorized  officer,  is  not  required. 
Consultation  with  the  authorized  officer 
may  be  required  under  §  3809.1-3(c)(3) 
of  this  section  when  the  construction  of 
access  routes  are  involved. 

(c)  The  notice  or  letter  shall  include: 


(1)  Name  and  mailing  address  of  the 
mining  claimant  and  operator,  if  other 
than  the  claimant.  Any  change  of 
operator  or  in  the  mailing  address  of  the 
mining  claimant  or  operator  shall  be 
reported  promptly  to  the  authorized 
officer, 

(2)  When  applicable,  the  name  of  the 
mining  claim(s),  and  serial  number(s) 
assigned  to  the  mining  claim(s]  recorded 
pursuant  to  subpart  3833  of  this  title  on 
which  disturbance  will  likely  take  place 
as  a  result  of  the  operations; 

(3)  A  statement  describing  the 
activities  proposed  and  their  location  in 
sufficient  detail  to  locate  the  activities 
on  the  ground,  and  giving  the 
approximate  date  when  operations  will 
start.  The  statement  shall  include  a 
description  and  location  of  access 
routes  to  be  constructed  and  the  type  of 
equipment  to  be  used  in  their 
construction.  Access  routes  shall  be 
planned  for  only  the  minimum  width 
needed  for  operations  and  shall  follow 
natural  contours,  where  practicable,  to 
minimize  cut  and  fill.  When  the 
construction  of  access  routes  involves 
slopes  which  require  cuts  on  the  inside 
edge  in  excess  of  3  feet,  the  operator 
may  be  required  to  consult  with  the 
authorized  officer  concerning  the  most 
appropriate  location  of  the  access  route 
prior  to  commencing  operations; 

(4)  A  statement  that  reclamation  of  all 
areas  distmbed  will  be  completed  to  the 
standard  described  in  §  3809.1-3(d)  of 
this  section  and  that  reasonable 
measures  will  be  taken  to  prevent 
unnecessary  or  undue  degradation  of  the 
federal  lands  during  operations. 

(d)  The  following  standards  govern 
activities  conducted  imder  a  notice: 

(1)  Access  routes  shall  be  planned  for 
only  the  minimum  width  needed  for 
operations  and  shall  follow  natural 
contours,  where  practicable  to  minimize 
cut  and  fill. 

(2)  All  tailings,  dumps,  deleterious 
materials  or  substances,  and  other  « 
waste  produced  by  the  operations  shall 
be  disposed  of  so  as  to  prevent 
unnecessary  or  undue  degradation  and 
in  accordance  with  applicable  Federal 
and  State  Laws. 

(3)  At  the  earliest  feasible  time,  the 
operator  shall  reclaim  the  area 
disturbed,  except  to  the  extent 
necessary  to  preserve  evidence  of 
mineralization,  by  taking  reasonable 
measures  to  prevent  or  control  on-site 
and  off-site  damage  of  the  federal  lands. 

(4)  Reclamation  shall  include,  but 
shall  not  be  limited  to: 

(i)  Saving  of  topsoil  for  final 
application  after  reshaping  of  disturbed 
areas  have  been  completed; 

(ii)  Measures  to  control  erosion, 
landslides,  and  water  runoff; 


(iii)  Measures  to  isolate,  remove,  or 
control  toxic  materials; 

(iv)  Reshaping  the  area  disturbed, 
application  of  the  topsoiL  and 
revegetation  of  disturbed  areas,  where 
reasonably  practicable;  and 

(v)  Rehabilitation  of  fisheries  and 
wildlife  habitat. 

(5)  When  reclamation  of  the  disturbed 
area  has  been  completed,  except  to  the 
extent  necessary  to  preserve  evidence  of 
mineralization,  the  authorized  o^cer 
shall  be  notified  so  that  an  inspection  of 
the  area  can  be  made. 

(e)  Operations  conducted  pursuant  to 
this  subpart  are  subject  to  monitoring  by 
the  authorized  officer  to  ensure  that 
operators  are  conducting  operations  in  a 
manner  which  will  not  cause 
unnecessary  or  undue  degradation. 

(f)  Failure  of  the  operator  to  complete 
reclamation  to  the  standards  described 
in  this  subpart  may  cause  the  operator 
to  be  subject  to  a  notice  of 
noncompliance  as  described  in  §  3809.3- 
2  of  this  Part. 

§  3809.1-4  Plan  of  operations— when 
required. 

An  approved  plan  of  operations  is 
required  prior  to  commencing: 

(a)  Operations  which  exceed  the 
disturbance  level  (5  acres)  described  in 
§  3809.1-3  of  this  Part. 

(b)  Any  operation,  except  casual  use, 
in  the  following  designated  areas: 

(1)  California  Desert  Conservation 
Area: 

(2)  Areas  designated  for  potential 
addition  to,  or  an  actual  component  of 
the  national  wild  and  scenic  rivers 
system, 

(3)  Designated  Areas  of  Critical 
Environmental  Concern; 

(4)  Areas  designated  as  part  of  the 
National  Wilderness  Preservation 
System  and  administered  by  the  Bureau 
of  Land  Management; 

(5)  Areas  withdrawn  from  operation 
of  the  mining  laws  in  which  valid 
existing  rights  are  being  exercised;  and 

(6)  Areas  designated  as  "closed**  or 
“limited”  to  off-road  vehicle  use  as 
defined  in  subpart  8340  of  this  title. 

§  3809.1-5  Piling  and  contents  of  plan  of 
operations. 

(a)  A  plan  of  operations  must  be  filed 
in  the  District  Office  of  the  Bureau  of 
Land  Management  having  jurisdiction 
over  the  federal  lands  in  which  the 
claim(s)  or  project  area  is  located. 

(b)  No  special  form  is  required  for 
filing  a  plan. 

(c)  The  plan  shall  include: 

(1)  The  name  and  mailing  address  of 
the  operator  (and  claimant  if  not  the 
operator).  Any  change  of  operator  or 
change  in  the  mailing  address  shall  be 
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promptly  reported  to  the  authorized 
officer: 

(2)  A  map,  preferably  a  topographic 
map.  or  sketch  showing  existing  and/or 
proposed  routes  of  access,  aircraft 
landing  areas,  or  other  means  of  access, 
and  size  of  each  area  where  surface 
disturbance  will  occur; 

(3)  When  applicable,  the  name  of  the 
mining  claim(s)  and  mining  claim  serial 
numbers  assigned  to  the  mining  claim(s) 
recorded  pursuant  to  subpart  3833  of 
this  title. 

(4)  Information  sufficient  to  describe 
or  identify  the  type  of  operations 
proposed,  how  they  will  be  conducted 
and  the  period  during  which  the 
proposed  activity  will  take  place; 

(5)  Measures  to  be  taken  to  prevent 
unnecessary  or  undue  degradation  and 
measures  to  reclaim  disturbed  areas 
resulting  from  the  proposed  operations, 
including  the  standards  listed  in 

§  3809.1-3(d)  of  this  Part.  Where  an 
operator  advises  the  authorized  officer 
that  he /she  does  not  have  the  necessary 
technical  resources  to  develop  such 
measures  the  authorized  officer  will 
assist  the  operator  in  developing  such 
measures.  If  an  operator  submits 
reclamation  measures,  the  authorized 
officer  will  ensure  that  the  operator’s 
plan  is  sufficient  to  prevent  unnecessary 
or  undue  degradation.  All  reclamation 
measures  developed  by  the  operator,  or 
by  the  authorized  officer  in  conjunction 
with  the  operator,  shall  become  a  part  of 
the  plan  of  operations. 

(6)  Measures  to  be  taken  during 
extended  periods  of  nonoperation  to 
maintain  the  area  in  a  safe  and  clean 
manner  and  to  reclaim  the  land  to  avoid 
erosion  and  other  adverse  impacts.  If 
not  filed  at  the  time  of  plan  submittal, 
this  information  shall  be  filed  wHh  the 
authorized  officer  whenever  the 
operator  anticipates  a  period  of 
nonoperation. 

§  3809.1-6  Plan  approval. 

(a)  A  proposed  plan  of  operations 
shall  be  submitted  to  the  authorized 
officer,  who  shall  promptly  acknowledge 
receipt  thereof  to  the  operator.  The 
authorized  officer  shall,  within  30  days 
of  such  receipt,  analyze  the  proposal  in 
the  context  of  the  requirement  to 
prevent  unnecessary  or  undue 
degradation  and  provide  for  reasonable 
reclamation,  and  shall  notify  the 
operator: 

(1)  That  the  plan  is  approved:  or 

(2)  Of  any  changes  in  or  additions  to 
the  plan  necessary  to  meet  the 
requirements  of  these  regulations;  or 

(3)  That  the  plan  is  being  reviewed, 
but  that  a  specified  amount  of  time,  not 
to  exceed  an  additional  60  days,  is 
necessary  to  complete  the  review. 


setting  forth  the  circumstances  which 
justify  additional  time  for  review. 
However,  days  during  which  the  area  of 
operations  is  inaccessible  for  inspection 
shall  not  be  counted  when  computing 
the  60  day  period;  or 

(4)  That  the  plan  cannot  be  approved 
until  30  days  after  a  final  environmental 
statement  has  been  prepared  and  filed 
with  the  Environmental  Protection 
Agency:  or 

(5)  That  the  plan  cannot  be  approved 
until  the  authorized  officer  has  complied 
with  section  106  of  the  National  Historic 
Preserv'ation  Act  or  section  7  of  the 
Endangered  Species  Act. 

(b)  The  authorized  officer  shall 
consult  with  the  appropriate  official  of 
the  bureau  or  agency  having  surface 
management  responsibilities  where  such 
responsibility  is  not  exercised  by  the 
Bureau  of  Land  Management.  Prior  to 
plan  approval  the  authorized  officer 
shall  obtain  the  concurrence  of  such 
appropriate  official  to  the  terms  and 
conditions  that  may  be  needed  to 
prevent  unnecessary  and  undue 
degradation. 

(c)  The  authorized  officer  shall 
undertake  an  appropriate  level  of 
cultural  resource  inventory  of  the  area 
to  be  disturbed.  The  inventory  shall  be 
completed  within  the  time  allowed  by 
these  regulations  for  approval  of  the 
plan  (30  days).  The  operator  is  not 
required  to  do  the  inventory  but  may 
hire  an  archaeologist  approved  by  the 
Bureau  of  Land  Management  in  order  to 
complete  the  inventory  more 
expeditiously.  The  responsibility  for  and 
cost  of  salvage  of  cultural  resources 
discovered  during  the  inventory  shall  be 
the  Federal  Government’s.  The 
responsibility  of  avoiding  adverse 
impacts  on  those  cultural  resources 
discovered  during  the  inventory  shall  be 
the  operator’s. 

(d)  Pending  final  approval  of  the  plan, 
the  authorized  officer  shall  approve  any 
operations  that  may  be  necessary  for 
timely  compliance  with  requirements  of 
Federal  and  State  laws,  subject  to  any 
terms  and  conditions  that  may  be 
needed  to  prevent  unnecessary  or  undue 
degradation. 

(e)  In  the  event  of  a  change  of 
operators  involving  an  approved  plan  of 
operations,  the  new  operator  shall 
satisfy  the  requirements  of  §  3809.1-9  of 
this  Part  as  it  relates  to  bonding. 

§  3809.1-7  Modification  of  plan. 

(a)  At  any  time  during  operations 
under  an  approved  plan,  the  operator  on 
his/her  own  initiative  may  modify  the 
plan  or  the  authorized  officer  may 
request  the  operator  to  do  so. 

(b)  A  significant  modification  of  an 
approved  plan  must  be  reviewed  and 


approved  by  the  authorized  officer  in 
the  same  manner  as  the  initial  plan. 

(c)(1)  If,  when  requested  to  do  so  by 
the  authorized  officer,  the  operator  does 
not  furnish  a  proposed  modification 
within  a  reasonable  time,  usually  30 
days,  the  authorized  officer  may 
recommend  to  the  State  Director  that  the 
operator  be  required  to  submit  a 
proposed  modification  of  the  plan.  The 
recommendation  of  the  authorized 
officer  shall  be  accompanied  by  a 
statement  setting  forth  the  facts  and  the 
reasons  for  the  recommendations. 

(2)  In  acting  upon  such 
recommendations  the  State  Director 
shall  determine,  within  30  days, 
whether: 

(i)  All  reasonable  measures  were 
taken  by  the  authorized  officer  at  the 
time  the  plan  was  approved  to  ensure 
that  the  proposed  operations  would  not 
cause  unnecessary  or  undue  degradation 
of  the  federal  land; 

(ii)  The  disturbance  from  the 
operations  of  the  plan  as  approved  or 
from  unforeseen  circumstances  is  or 
may  become  of  such  significance  that 
modification  of  the  plan  is  essential  in 
order  to  prevent  unnecessary  or  undue 
degradation;  and 

(iii)  The  disturbance  can  be  minimized 
using  reasonable  means. 

(3)  Once  the  matter  has  been  sent  to 
the  State  Director,  an  operator  is  not 
required  to  submit  a  proposed 
modification  of  an  approved  plan  until  a 
determination  is  made  by  the  State 
Director.  Where  the  State  Director 
determines  that  a  plan  shall  be 
modified,  the  operator  shall  timely 
submit  a  modified  plan  to  the  authorized 
officer  for  review  and  approval. 

(4)  Operations  may  continue  in 

accordance  with  the  approved  plan  until 
a  modified  plan  is  approved,  unless  the 
State  Director  determines  that  the 
operations  are  causing  unnecessary  or 
undue  degradation  to  the  land.  The  State 
Director  shall  advise  the  operator  of 
those  reasonable  measures  needed  to 
avoid  such  degradation  and  the  operator 
shall  immediately  take  all  necessary 
steps  to  implement  those  measures 
within  a  reasonable  period  established 
by  the  State  Director.  ' 

§  3809.1-8  Existing  operations. 

(a)  Persons  conducting  operations  on 
the  effective  date  of  these  regulations, 
who  would  be  required  to  submit  a 
notice  under  §  3809.1-3  or  a  plan  of 
operations  under  §  3809.1-4  of  this  Part 
may  continue  operations  but  shall, 
within: 

(1)  30  days  submit  a  notice  with 
required  information  outlined  in 
§  3809.1-3  of  this  Part  for  operations 
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where  5  acres  or  less  will  be  disturbed 
during  a  calendar  year;  or 

(2)  120  days  submit  a  plan  in  those 
areas  identified  in  §  3809.1-4  of  this 
Part.  Upon  a  showing  of  good  cause,  the 
authorized  officer  may  grant  an 
extension  of  time,  not  to  exceed  an 
additional  180  days,  to  submit  a  plan. 

(b)  Operations  may  continue 
according  to  the  submitted  plan  during 
its  review.  If  the  authorized  officer 
determines  that  operations  are  causing 
unnecessary  or  undue  degradation  of  the 
federal  lands  involved,  the  authorized 
officer  shall  advise  the  operator  of  those 
reasonable  measures  needed  to  avoid 
such  degradation,  and  the  operator  shall 
take  all  necessary  steps  to  implement 
those  measures  within  a  reasonable 
time  recommended  by  the  authorized 
officer.  During  the  period  of  an  appeal,  if 
any,  operations  may  continue  without 
change,  subject  to  other  applicable 
Federal  and  State  laws. 

(c)  Upon  approval  of  a  plan  by  the 
authorized  officer,  operations  shall  be 
conducted  in  accordance  with  the 
approval  plan. 

§  3809.1-9  Bonding  requirements. 

(a)  No  bond  shall  be  required  for 
operations  that  constitute  casual  use 

(§  3809.1r2)  or  that  are  conducted  under 
a  notice  (§  3809.1-3  of  this  Part). 

(b)  Any  operator  who  conducts 
operations  under  an  approved  plan  of 
operations  as  described  in  §  3809.1-5  of 
this  Part  may,  at  the  discretion  of  the 
authorized  officer,  be  required  to  furnish 
a  bond  in  an  amount  specified  by  the 
authorized  officer.  The  authorized 
officer  may  determine  not  to  require  a 
bond  in  circumstances  where  operations 
would  cause  only  minimal  disturbance 
to  the  land.  In  determining  the  amount 
of  the  bond,  the  authorized  officer  shall 
consider  the  estimated  cost  of 
reasonable  stabilization  and 
reclamation  of  areas  disturbed.  In  lieu  of 
the  submission  of  a  separate  bond,  the 
authorized  officer  may  accept  evidence 
of  an  existing  bond  pursuant  to  State 
law  or  regulations  for  the  same  area 
covered  by  the  plan  of  operations,  upon 
a  determination  that  the  coverage  would 
be  equivalent  to  that  provided  in  this 
section. 

(c)  In  lieu  of  a  bond,  the  operator  may 
deposit  and  maintain  in  a  Federal 
depository  account  of  the  United  States 
Treasury,  as  directed  by  the  authorized 
officer,  cash  in  an  amount  equal  to  the 
required  dollar  amount  of  the  bond  or 
negotiable  securities  of  the  United 
States  having  a  market  value  at  the  time 
of  deposit  of  not  less  than  the  required 
dollar  amount  of  the  bond. 

(d)  In  place  of  the  individual  bond  on 
each  separate  operation,  a  blanket  bond 


covering  statewide  or  nationwide 
operations  may  be  furnished  at  the 
option  of  the  operator,  if  the  terms  and 
conditions,  as  determined  by  the 
authorized  officer,  are  sufficient  to 
comply  with  these  regulations. 

(e)  In  the  event  that  an  approved  plan 
is  modified  in  accordance  with  §  3809.1- 
7  of  this  Part,  the  authorized  officer  shall 
review  the  initial  bond  for  adequacy 
and,  if  necessary,  adjust  the  amount  of 
the  bond  to  conform  to  the  plan  as 
modified. 

(f)  When  all  or  any  portion  of  the 
reclamation  has  been  completed  in 
accordance  with  the  approved  plan,  the 
operator  may  notify  the  authorized 
oMcer  that  such  reclamation  has 
occurred  and  that  she/he  seeks  a 
reduction  in  bond  or  Bureau  approval  of 
the  adequacy  of  the  reclamation,  or 
both.  Upon  any  such  notification,  the 
authorized  officer  shall  promptly  inspect 
the  reclaimed  area  with  the  operator. 
The  authorized  officer  shall  then  notify 
the  operator,  in  writing,  whether  the 
reclamation  is  acceptable.  When  the 
authorized  officer  has  accepted  as 
completed  any  portion  of  the 
reclamation,  the  authorized  officer  shall 
authorize  that  the  bond  be  reduced 
proportionally  to  cover  the  remaining 
reclamation  to  be  accomplished. 

(g)  When  a  mining  claim  is  patented, 
the  authorized  officer  shall  release  the 
operator  from  that  portion  of  the 
performance  bond  which  applies  to 
operations  within  the  boundaries  of  the 
patented  land.  The  authorized  officer 
shall  release  the  operator  fix)m  the 
remainder  of  the  performance  bond, 
including  the  portion  covering  approved 
means  of  access  outside  the  boundaries 
of  the  mining  claim,  when  the  operator 
has  completed  acceptable  reclamation. 
However,  existing  access  to  patented 
mining  claims,  if  across  Federal  lands 
shall  continue  to  be  regulated  under  the 
approved  plan.  The  provisions  of  this 
subsection  do  not  apply  to  patents 
issued  on  mining  claims  within  the 
boundaries  of  the  California  Desert 
Conservation  Area  (See  §  3809.6  of  this 
Part). 

§  3809.2  Prevention  of  unnecessary  or 
undue  degradation. 

§  3809.2-1  Environmental  assessment. 

(a)  When  an  operator  files  a  plan  of 
operations  or  a  significant  modification 
which  encompasses  land  not  previously 
covered  by  an  approved  plan,  the 
authorized  officer  shall  make  an 
environmental  assessment  or  a 
supplement  thereto  to  identify  the 
impacts  of  the  proposed  operations  on 
the  lands  and  to  determine  whether  an 


environmental  impact  statement  is 
required, 

(b)  In  conjunction  with  the  operator, 
the  authorized  officer  shall  use  the 
envrionmental  assessment  to  determine 
the  adequacy  of  mitigating  measures 
and  reclamation  procedures  included  in 
the  plan  to  insure  the  prevention  of 
unnecessary  or  undue  degradation  of  the 
land.  If  an  operator  advises  the 
authorized  officer  that  he/she  is  unable 
to  prepare  mitigating  measures,  the 
authorized  officer,  in  conjunction  with 
the  operator,  shall  use  the 
environmental  assessment  as  a  basis  for 
assisting  the  operator  in  developing  such 
measures. 

(c)  If,  as  a  result  of  the  environmental 
assessment,  the  authorized  officer 
determines  that  there  is  "substantial 
public  interest”  in  the  plan,  the 
authorized  officer  shall  notify  the 
operator,  in  writing,  that  an  additional 
period  of  time,  not  to  exceed  the 
additional  60  days  provided  for  approval 
of  a  plan  is  §  3809.1-6(a)  of  this  part,  is 
required  to  consider  public  comments  on 
the  environmental  assessment. 

§  3809.2-2  Other  requirements  for 
environmental  protection. 

All  operations,  including  casual  use 
and  operations  under  either  a  notice 
(§  3809.1-3)  or  a  plan  of  operations 
(§  3809.1-4  of  this  Part),  shall  be 
conducted  to  prevent  unnecessary  or 
undue  degradation  of  the  federal  lands 
and  shall  comply  with  all  pertinent 
Federal  and  State  laws,  including  but 
not  limited  to  the  following: 

(a)  Air  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  air  quality  standards,  including  the 
Clean  Air  Act  (42  U.S.C.  1857  et  seq.). 

(b)  Water  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  water  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (30  U.S.C.  1151  et  seq.). 

(c)  Solid  Wastes.  All  operators  shall 
comply  with  applicable  Federal  and 
State  standards  for  the  disposal  and 
treatment  of  solid  wastes,  including 
regulations  issued  pursuant  to  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  6901  et  se^.).  All  garbage, 
refuse  or  waste  shall  neither  be  removed 
from  the  affected  lands  or  disposed  of  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  the  lands. 

(d)  Fisheries,  Wildlife  and  Plant 
Habitat.  The  operator  shall  take  such 
action  as  may  be  needed  to  prevent 
adverse  impacts  to  threatened  or 
endangered  species,  and  their  habitat 
which  may  be  affected  by  operations. 

(e)  Cultural  and  Paleontological 
Resources.  (1)  Operators  shall  not 
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knowingly  disturb,  alter,  injure,  or 
destroy  any  scientifically  important 
paleontological  remains  or  any 
historical  or  archaeological  site, 
structure,  building  or  object  on  federal 
lands. 

(2)  Operators  shall  immediately  bring 
to  the  attention  of  the  authorized  officer 
any  cultural  and/or  paleontological 
resources  that  might  be  altered  or 
destroyed  on  federal  lands  by  his/her 
operations,  and  shall  leave  such 
discovery  intact  until  told  to  proceed  by 
the  authorized  officer.  The  authorized 
officer  shall  evaluate  the  discoveries 
brought  to  his/her  attention,  take  action 
to  protect  or  remove  the  resource,  and 
allow  operations  to  proceed  within  10 
working  days. 

(3)  The  Federal  Government  shall 
have  the  responsibility  and  bear  the  cost 
of  investigations  and  salvage  of  cultural 
and  paleontology  values  discovered 
after  a  plan  of  operations  has  been 
approved,  or  where  a  plan  is  not 
involved. 

(f)  Protection  of  sun’ey  monuments. 

To  the  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  corners,  reference  monuments, 
bearing  trees  and  line  trees  against 
unnecessary  or  undue  destruction, 
obliteration  or  damage.  If,  in  the  course 
of  operations,  any  monuments,  corners, 
or  accessories  are  destroyed,  obliterated 
or  damaged  by  such  operations,  the 
operator  shall  immediately  report  the 
matter  to  the  authorized  officer.  The 
authorized  officer  shall  prescribe,  in 
writing,  the  requirements  for  the 
restoration  or  reestablishment  of 
monuments,  comers,  bearing  and  line 
trees. 

§  3809.3  General  provisions. 

§  3809.3-1  Applicability  of  State  law. 

(a)  Nothing  in  this  part  shall  be 
construed  to  effect  a  preemption  of  State 
laws  and  regulations  relating  to  the 
conduct  of  operations  or  reclamation  on 
federal  lands  under  the  mining  laws. 

(b)  After  the  publication  date  of  these 
regulations  the  Director,  Bureau  of  Land 
Management,  shall  conduct  a  review  of 
State  laws  and  regulations  in  effect  or 
due  to  come  into  effect,  relating  to 
unnecessary  or  undue  degradation  of 
lands  disturbed  by  exploration  for.  or 
mining  of.  minerals  beatable  under  the 
mining  laws. 

(c)  The  Director  may  consult  with 
appropriate  representatives  of  each 
State  to  formulate  and  enter  into 
agreements  to  provide  for  a  joint 
Federal-State  program  for 
administration  and  enforcement.  The 
purpose  of  such  agreements  is  to 
prevent  unnecessary  or  undue 


degradation  of  the  federal  lands  from 
operations  which  are  conducted  under 
the  mining  laws,  to  prevent  unnecessary 
administrative  delay  and  to  avoid 
duplication  of  administration  and 
enforcement  of  laws.  Such  agreements 
may,  whenever  possible,  provide  for 
State  administration  and  enforcement  of 
such  programs. 

§  3809.3-2  Noncompliance. 

(a)  Failure  of  an  operator  to  file  a 
notice  under  §  3809.1-3  of  this  Part  or  a 
plan  of  operations  under  §  3809.1-4  of 
this  Part  will  subject  the  operator,  at  the 
discretion  of  the  authorized  officer,  to 
being  served  a  notice  of  non-compliance 
or  enjoined  from  the  continuation  of 
such  operations  by  a  court  order  until 
such  time  as  a  notice  or  plan  is  filed 
with  the  authorized  officer.  The  operator 
shall  also  be  responsible  to  reclaim 
operations  conducted  without  an 
approved  plan  of  operations  or  prior  to 
the  filing  of  a  required  notice. 

(b)  Failure  to  reclaim  areas  disturbed 
by  operations  under  §  3809.1-3  of  this 
Part  is  a  violation  of  these  regulations. 

(1)  Where  an  operator  is  conducting 
operations  covered  by  3809.1-3  (notice) 
of  this  title  and  fails  to  comply  with  the 
provisions  of  that  section  or  properly 
conduct  reclamation  according  to 
standards  set  forth  in  3809.1-3(d)  of  this 
title,  a  notice  of  noncompliance  shall  be 
served  by  delivery  in  person  to  the 
operator  or  his/her  authorized  agent,  or 
by  certified  mail  addressed  to  his/her 
address  of  record. 

(2)  Operators  conducting  operations 
under  an  approved  plan  of  operations 
who  fails  to  follow  the  approved  plan  of 
operations  may  be  subject  to  a  notice  of 
noncompliance.  A  notice  of 
noncompliance  shall  be  served  in  the 
same  manner  as  described  in  §  3809.3- 
2(b)(1)  above. 

(c)  All  operators  who  conduct 
operations  under  a  notice  pursuant  to 
§  3809.1-3  and  a  plan  pursuant  to 

§  3809.1-4  of  this  Part  on  federal  lands 
without  taking  the  actions  specified  in  a 
notice  of  noncompliance  within  the  time 
specified  therein  may  be  enjoined  by  an 
appropriate  court  order  from  continuing 
such  operations  and  be  liable  for 
damages  for  such  unlawful  acts. 

(d)  A  notice  of  noncompliance  shall 
specify  in  what  respects  the  operator  is 
failing  or  has  failed  to  comply  with  the 
requirements  of  applicable  regulations, 
and  shall  specify  the  actions  which  are 
in  violation  of  the  regulations  and  the 
actions  which  shall  be  taken  to  correct 
the  noncompliance  and  the  time,  not  to 
exceed  30  days,  within  which  corrective 
action  shall  be  started. 

(e)  Failure  of  an  operator  to  take 
necessary  actions  on  a  notice  of 


noncompliance,  may  constitute 
justification  for  requiring  the  submission 
of  a  plan  of  operations  under  §  3809.1-5 
of  this  Part,  and  mandatory  bonding  for 
subsequent  operations  which  would 
otherwise  be  conducted  pursuant  to  a 
notice  under  §  3809.1-3  of  this  Part. 

§  3809.3-3  Access. 

(a)  An  operator  is  entitled  to  access  to 
his  operations  consistent  with 
provisions  of  the  mining  laws. 

(b)  Where  a  notice  or  a  plan  of 
operations  is  required,  it  shall  specify 
the  location  of  access  routes  for 
operations  and  other  conditions 
necessary  to  prevent  unnecessary  or 
undue  degradation.  The  authorized 
officer  may  require  the  operator  to  use 
existing  roads  to  minimize  the  number 
of  access  routes,  and,  if  practicable,  to 
construct  access  roads  within  a 
designated  transportation  or  utility 
corridor.  When  commercial  hauling  is 
involved  and  the  use  of  an  existing  road 
is  required,  the  authorized  officer  may 
require  the  operator  to  make  appropriate 
arrangements  for  use  and  maintenance. 

§  3809.3-4  Fire  prevention  and  control. 

The  operator  shall  comply  with  all 
applicable  Federal  and  State  fire  laws 
and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  the  area  of  operations. 

§  3809.3-5  Maintenance  and  public  safety. 

During  all  operations,  the  operator 
shall  maintain  his  structures,  equipment, 
and  other  facilities  in  a  safe  and  orderly 
manner.  Hazardous  sites  or  conditions 
resulting  from  operations  shall  be 
marked  by  signs,  fenced,  or  otherwise 
identified  to  alert  the  public  in 
accordance  with  applicable  Federal  and 
State  laws  and  regulations. 

• 

§  3809.3-6  Inspection. 

The  authorized  officer  may 
periodically  inspect  operations  to 
determine  if  the  operator  is  complying 
with  these  regulations.  The  operator 
shall  permit  the  authorized  officer 
access  for  this  purpose. 

§  3809.3-7  Periods  of  non-operation. 

All  operators  shall  maintain  the  site, 
structures  and  other  facilities  of  the 
operations  in  a  safe  and  clean  condition 
during  any  non-operating  periods.  All 
operators  may  be  required,  after  an 
extended  period  of  non-operation  for 
other  than  seasonal  operations,  to 
remove  all  structures,  equipment  and 
other  facilities  and  reclaim  the  site  of 
operations,  unless  he/she  receives 
permission,  in  writing,  from  the 
authorized  ofHcer  to  do  otherwise. 
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§  3809.4  Appeals. 

(a)  Any  operator  adversely  affected 
by  a  decision  of  the  authorized  officer 
made  pursuant  to  the  provisions  of  this 
subpart  shall  have  a  right  of  appeal  to 
the  State  Director,  and  thereafter  to  the 
Board  of  Land  Appeals,  OfHce  of 
Hearings  and  Appeals,  pursuant  to  Part 
4  of  this  title,  if  the  State  Director’s 
decision  is  adverse  to  the  appellant. 

(b)  No  appeal  shall  be  considered 
unless  it  is  Hied,  in  writing,  in  the  office 
of  the  authorized  officer  who  made  the 
decision  from  which  an  appeal  is  being 
taken,  within  30  days  after  the  date  of 
the  decision.  A  decision  of  the 
authorized  officer  from  which  an  appeal 
is  taken  to  the  State  Director  shall  be 
effective  during  the  pendency  of  an 
appeal.  A  request  for  a  stay  may 
accompany  the  appeal. 

(c)  The  appeal  to  the  State  Director 
shall  contain: 

(1)  The  name  and  mailing  address  of 
the  appellant. 

(2)  When  applicable,  the  name  of  the 
mining  claim(s)  and  serial  number(s] 
assigned  to  the  mining  claims  recorded 
pursuant  to  subpart  3833  of  this  title 
which  are  subject  to  the  appeal. 

(3)  A  statement  of  the  reasons  for  the 
appeal  and  any  arguments  the  appellant 
wishes  to  present  which  would  justify 
reversal  or  modification  of  the  decision. 

(d)  The  State  Director  shall  promptly 
render  a  decision  on  the  appeal.  The 
decision  shall  be  in  writing  and  shall  set 
forth  the  reasons  for  the  decision.  The 
decision  shall  be  sent  to  the  appellant 
by  certified  mail,  return  receipt 
requested. 

(e)  The  decision  of  the  State  Director, 
when  adverse  to  the  appellant,  may  be 
appealed  to  the  Board  of  Land  Appeals, 
Office  of  Hearings  and  Appeals, 
pursuant  to  Part  4  of  this  title. 

(f)  Any  party,  other  than  the  operator, 
aggrieved  by  a  decision  of  the 
authorized  officer  shall  utilize  the 
appeals  procedures  in  Part  4  of  this  title. 
The  filing  of  such  an  appeal  shall  not 
stop  the  authorized  officer's  decision 
from  being  effective. 

(g)  Neither  the  decision  of  the 
authorized  officer  nor  the  State  Director 
shall  be  construed  as  final  agency  action 
for  the  purpose  of  judicial  review  of  that 
decision. 

§  3809.5  Public  availability  of  information. 

(a)  Information  and  data  submitted 
and  specifically  identified  by  the 
operator  as  containing  trade  secrets  or 
confidential  or  privileged  commercial  or 
Hnancial  information  shall  not  be 
available  for  public  examination.  Other 
information  and  data  submitted  by  the 
operator  shall  be  available  for 
examination  by  the  public  at  the  office 


of  the  authorized  officer  in  accordance 
with  the  provisions  of  the  Freedom  of 
Information  Act. 

(b)  The  determination  concerning 
specific  information  which  may  be 
withheld  from  public  examination  shall 
be  made  in  accordance  with  the  rules  in 
43  CFR  Part  2. 

§  3809.6  Special  provisions  relating  to 
mining  claims  patented  within  the 
boundaries  of  the  California  Desert 
Conservation  Area. 

In  accordance  with  section  601(f)  of 
the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976,  all 
patents  issued  on  mining  claims  located 
within  the  boundaries  of  the  California 
Desert  Conservation  Area  after  the 
enactment  of  the  Federal  Land  Policy 
and  Management  Act  shall  be  subject  to 
the  regulations  in  this  part,  including  the 
continuation  of  a  plan  of  operations  and 
of  bonding  with  respect  to  the  land 
covered  by  the  patent. 
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